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1. Introduction

The European Union’s Area of Freedom, Security &ustice (AFSJ) is entering
a decisive phase of the European integration psoCEsn years have passed
since the Amsterdam Treaty transferred to (sha@mdhmunity competence in
some policy domains that traditionally fall withihe remits of Member States'
national administrative competences, such as inatiar, borders, asylum, etc.
The level of policy convergence achieved so fddtievel over these areas has
been impressive. Issues relating to ‘police andcjabcooperation in criminal
matters’, however, continue to be driven by a pifexpintergovernmental logic
of European cooperation, a high degree of misandtthe unanimity rule inside
the Council, which has made the enactment of Elli#gpn very difficult.

The 2009 Swedish Presidency of the EU is in chafgalopting the next multi-
annual programme on the policy priorities for Ei¢'s AFSJ in the coming five
years (2010-2014), which has already been baptided ‘Stockholm
Programme® This programme is expected to be formally adopbgdthe
European Council in December of this year. The I8tobn Programme has
already received several inputs, such as the Earopact on Immigration and
Asylunt and the Future Group repoft3his study aims to identify — from the
perspective of local and regional authorities (LIRAsthe most significant
features and missing elements in the European (dssion’s contribution
towards the Stockholm Programme process, whichtélkeen the shape of a
Communication entitled\n Area of Freedom, Security and Justice Serving the
Citizen: Wider Freedom in a Safer Environm&®M(2009) 262 and which
was published on 10 June 2009 (hereinafter the Goriwation)?

The study starts with some general comments omati@nale and scope of the
Communication. It then moves into an assessmetiiteomost significant issues
and specific weaknesses. The main approach guain@nalysis is that of the
role and interests of LRAs. The study does notrente a discussion of every
single policy area included inside the body of @mmunication; rather, it

! Work Programme of the Swedish Presidency of the Elluly — 31 December 2009, 23 June 2009 (retiieva
from http://www.se2009.eu/én

2 European Council, 2887meeting of the Justice and Home Affairs Coundib33/08, Presse (205), Brussels, 24
and 25 July 2008; see also European Council, Earopact on Immigration and Asylum, 13440/08, Brissse
24.9.2008 and S. Carrera and E. Guild (2008k French Presidency’s European Pact on Immigratmnd
Asylum: Intergovernmentalism vs. Europeanism? $tycus. Rights? CEPS Policy Brief No. 170, Centre for
European Policy Studies, Brussels, September 2008.

® Report of the High-Level Advisory Group on the et of European Home Affairs Policy (The Future G
“Freedom, Security, Privacy: European Home Afféir&n Open World”, June 2008. European Council,hHig
Level Advisory Group on the Future of EuropeanidaesPolicy — Proposed Solutions for the Future Hetide
Programme, 11549/08, Brussels, 7.7.2008.

* The European Commission launched a consultationepiure which ran from September to November 2008
entitled ‘Freedom, Security and Justice: What will be ther®”, consultation on priorities for the next five
years (2010-2014)n order to gather contributions from ‘citizersganizations and public authorities’ about the
future AFSJ (the contributions are available from het following link:
http://ec.europa.eu/justice_home/news/consultinglipmews consulting_0001_en.htm




focuses on a selection of policies that can beaofiqular relevance to LRAs.
On the basis of this assessment, we put forwaed af policy recommendations
on how to enhance and improve the role of LRAs, fandhe CoR, to design,
implement and monitor the next phase of the EU'SAkinder the Stockholm
Programme’s mandate. Annex 1 provides a selectiacbocrete examples of
‘practices’ by LRAs in a number of AFSJ domaingvaint to LRAs.

2. The Local and Regional Dimensions in the Next Rise of the

AFSJ
The EU’s AFSJ has been structured by the multi-ahptogrammes adopted by
the Council which set the policy agenda in the faifrfive-year implementation
plans. Two multi-annual programmes have been adagefar by the Council:
The Tampere Programme (1999-2004nd the Hague Programme (2004-
2009)° The mandate of the Hague Programme will end aettteof this year
and it will be the responsibility of the Swedistesidency of the EU to adopt its
successor. The new programme — entitled the StbmkRosogramme — is the
basis upon which the next five-year phase of th8 Awill be further developed.
This will be a decisive phase for developing nevatsgies that foster and
improve LRAS’ role at EU level around these impaottpolicy areas, while duly
taking into consideration the potential entry ifdcce of the Lisbon Treaty.
Communication COM(2009) 262 represents the inpoimfrthe European
Commission towards the adoption of the StockhologRrmme. Overall, there
are four main weaknessesn the Communication from the point of view of
LRAs.
First, the Commission points out that for the naxiti-annual programme to be
implemented successfully it will need to follosv methodbased, on the one
hand, greater attention to the gap between Eurmopeams and national
implementation, which should be accompanied by tmacsupport measures
(e.g. upgrading of professional networks), and e dther, on improving the
evaluation of the mechanisms that have been crebiiedeference is made to
LRAs in this ‘method’. LRAs could in fact, wheneveelevant, perform a
central role in establishingew EU strategies and monitoring systems that
aim to ensure EU law is transposed more effectivelysatisfactorily and in
full compliance with fundamental rights. They could also play a key
function in the development and implementation of €x post) evaluation

® European Council, Presidency Conclusions of thenplere European Council, 15-16 October 1999, SN
200/99, Brussels, 1999.

® European Council, The Hague Programme: StrengigeRreedom, Security and Justice in the European
Union, 2005/C53/01, OJ C53/1, 3.3.2005.

’ For a study on the implications of the entry ifame of the Treaty of Lisbon on an AFSJ, see $reta and F.
Geyer (2008), “The Reform Treaty and Justice andnéldAffairs: Implications for the Common Area of
Freedom, Security and Justice”, in E. Guild andsEyer (eds)Security versus Justice: Police and Judicial
Cooperation in the European UnipAshgate: Hampshire, pp. 289-308.



mechanisms focusingn the kindof AFSJ that is currently being developed at
national, regional and local level in the lighttoe EU legal instruments been
adopted, especially those where the principle ofualdurecognition is at stake
(e.g. asylum, criminal justice, etc.).

Secondly, the Communicatidails to acknowledge and support a clear policy
strategy regarding the local and regional dimensiosfor the next phase of
the EU’'s AFSJ The text makes only occasional reference to LRAss is the
case for instance with:

1. Immigration Policy — ‘The Global and Comprehensive Approach’: The
text refers to the mobilisation of EU funding irder to improve the capacity for
migration management and suppaadéquate protectidn by third country’s
central, regional and local authoritfes.

2. Integration Policy — ‘A Joint Coordination Mechanism’: The
Communication stresses that it is only by strengtigeintegration policies that
the cultural and economic benefits of immigrati@n de fully unleashed, and
that “such an improvement will call not only for greaefforts by national,
regional and local authorities but also a greateonemitment by the host
community and the immigrants themselves”

3. Police Cooperation and Prevention of Crime:The Communication
states that one objective must b® ‘prevent criminals from exploiting the
frontier-free area to evade investigation and pmgen’, and adds thatlh
determining whether cooperation takes place ataegi, national, European or
international level, the key criterion must be ad@nal effectiveneds® The
Commission also stresses the need to be able tpazendata and prevent both
organised crime and ‘localised crime’ through theation of statistical tools to
measure criminal activity, and a joint approaclenifg a framework for action
by local and national players (law-enforcement arities and civil society) on
the basis of exchanges of information, as well las drafting of common
standards and evaluation methods.

Besides these particular references, the Commumicatails to duly
acknowledgehe role and competences of LRAs in the AFSJThe European
Commission should have taken this opportunity entdy the LRAs as one of
the policy dimensions wher@rogress has been slow and less cleaf-dutring
the last ten years of European integration. Indeddle the role of the LRAs
has often been described as pivotal in respecbmkesAFSJ policies at official
level, the official recognition in the discourseshreot been translated into a clear
strategy in terms of substantive, financial andtitisonal implementation
mechanismsA good example of that ongoing tension is the agmaincapacity

8 page 24 of the Communication.
° Page 25.
¥ page 17.



of the European system to ensure that EU fundindg=8& does in fact reach
local and regional players and stakeholders.

The Communication could have envisagddravard-looking policy strategy
that focuses on new ways of making sure that the EtJofficial recognition

of LRAS’ role moves from mere discourse to effects action across the
Union. Such a strategy could have stressed the poteafiaRAS’ role in the
effective monitoring of national measures to trarsgpEU law as well as in a
European system of evaluation (ex post) of the emeintation conditions and
structures at the national, regional and locallewégovernance. It could have
highlighted the need to guarantee an adequaterapdmionate transfer of EU
funds to the various multi-level governance lewel®lved in AFSJ policies —
particularly when in connection with funds managgdthe Directorate
General for Justice, Freedom and Security (DG &F8)e European
Commission (e.g. the Fundamental Rights and JuStizeeral Programmieand
Solidarity and Management of Migration FIo®s Even though some of these
funds already refer expressly to the LRAs in thplementation of EU policies
(e.g. the European Integration Fundi} is at present far from clear how this
political priority is actually being transposed égch Member State and the
extent to which LRAs are truly benefiting from tB&'’s financial instruments in
view of Member States' pursuit of (national) intgseand the discretion of
central governments.

Thirdly, the AFSJ includes a set of policy areasekghthe principle of
subsidiarity continues to be of fundamental relevance, butdbes not prevent
further European harmonisation processes from ngovamward. In some of
these domains competences are shared between taadthe Member States
(e.g. borders, immigration, asylum, etc.), whilehess still remain purely
intergovernmental in nature (e.g. criminal justiaed police cooperation).
Paradoxically, Member States’ national governmefiisn use the subsidiarity
principle as an excuse to retain ‘national’ contreér the funding developed at
European level around these issues. This practiag Ine one of the main
reasons why the role of LRAs in EU FSJ policiesn@d implemented and
strengthened. Taking into account the distribut@dncompetences in some
Member States where LRAs’ authorities are in chétgan effective
understanding and implementation of the principiesabsidiarity in the EU

Y This programme includes rights and citizenshipmizral and civil justice, Daphne Ill and drugs peetion
(seehttp://ec.europa.eu/justice_home/funding/intro/fumgd rights_en.htmp

12 This programme includes the external borders ftinel,integration fund, the return fund and the Beem
refugee fund (seébttp://ec.europa.eu/justice _home/funding/intro/fingd solidarity _en.ht Due consideration
needs to be given also to those funds managed b¥BD@oyment, Social Affairs and Equal Opportunitas
the Commission (e.g. European Social Fund, et@jder to avoid double funding of related policgas.

13 Council Decision establishing the European FumdHe Integration of Third-Country Nationals foetReriod
2007 to 2013 as part of the General Programme d&ty and Management of Migration Flows”, 2007/4335,
27 June 2007, OJ L 168/18, 28.6.2007.

4 See Committee of the Regions (2008), Study onDivsion of Powers between the European Union, the
Member States and Regional and Local Authorities;ied out by the European University Institutey&sels.




legal system calls for the status of LRAs to besctidated beyond the priorities
and national politics of Member States’ central govnents . This will become
crucial in light of the potential entry into forcé the Lisbon Treaty, where the
principle of subsidiarity will need to be more datly monitored in relation to
the EU’s AFSJ?

Fourthly, the Communication argues that the mamudghof the new multi-
annual Stockholm programme should‘bailding a citizens’ Europe” and that
all actions taken in the future should have ‘thgzen’ at their heart. The
guestion may be raised as to who these ‘citizere® # appears that the concept
of citizen used by the Communication refers exeklgi to those individuals
who hold the nationality of one of the Member Statd the Union, and
consequently benefit from the supranational stafuguropean citizenshifs.
The personal scope of the AFSJ presented by them@omation is therefore
too narrow and contradicts the notion of a Eurthze promotes diversity and
fundamental rights for all individuals irrespectivé their nationality and
administrative immigrant status. These fundamemights are recognised,
among other instruments, by the Charter of Fund#&h&ights of the EU’ the
European Convention of Human Rights and Fundamdae¢doms (ECHR)
and the jurisprudence of European Courts — Euro@amt of Human Rights
(ECtHR) in Strasbourg and the European Court aicki$¢ECJ) in Luxembourg.
Furthermore, every individual residing in the EWghl be also the beneficiary
of a “Europe that protectslife and safety as developed in Section 4 of the
Communication COM(2009) 262.

As emphasised in the Tampere Programie,Europe of rights and justice
cannot be limited to citizens if the Union wantsuphold its values of non-
discrimination, fair and equal treatment and soitgaLRAs are well aware of
the fact that European societies are made up oh@ewariety of individuals
(some of whom are particularly vulnerable), whoddapendently of narrow
legalities and administrative statuses at natiteal that define their nationality
and immigration status, ade factomembers of local communities who need to

!5 Refer to Protocol on the Application of the Prjsies of Subsidiarity and Proportionality, OJ 30615
17.12.2007, appended to the Treaty of Lisbon.

16 Refer to Article 17 Treaty establishing the EurmpeCommunity. Declaration on nationality of a Membe
State attached to the final Act of the Treaty omdpean Union, OJ C 191, 29 July 1992. European €lhun
Conclusions of the Presidency, Edinburgh, 11 and®é&@ember 1992, Appendix 1: Decision of the Heafds
State and Government concerning certain problensedaby Denmark on the Treaty on European Union,
Section A: Citizenship.

17 Charter of Fundamental Rights of the European kinw) C303/1, 14 December 2007.

18 The Communication states in page 5 tHatotecting citizens — a Europe that protects: A dstit security
strategy should be developed in order to improeescurity in the Union and thus to protect the #hd safety
of European citizeris

¥ The Presidency Conclusions of the Tampere Cosadd, in point 3, that “This freedom [right to mafreely
throughout the Union] should not, however, be rdgdras the exclusive preserve of the Union’s owinetis.

Its very existence acts as a draw to many othertdwdade who cannot enjoy the freedom Union citizeéake

for granted. It would be in contradiction with Epeds traditions to deny such freedom to those whose
circumstances lead them justifiably to seek actessir territory”.



be protected and socially included. Building a peonly for citizens will lead
to a Europe in conflict with the principles of drsgy, heterogeneity and
fundamental rights that lie at the heart of itsniitg. A more integrated Europe
needs to benefit all residing individuals, not ogljizens. This is even more
vital if one considers the legally binding natuhattthe Lisbon Treaty would
confer on the Charter of Fundamental Rights andpthesibility for the EU to
accede as a member of the ECHR on the basis aflé@i2 of the new version
of the Treaty on European Uniéh. Furthermore, even though the
Communication alludes at the beginning to the distainent ofa common
space of fundamental rights protection in the Elthe text does not present a
clear strategy on the way in which the Commisss@es the further
development and implementation of that ‘common spacpractice. Certainly,
while the strong political message of a potentidlleembership of the ECHR is
to be welcomed, it is not enough, and more concedterts are needed,
especially as regards rights and liberties of stispand accused persons in
criminal proceedings, asylum seekers and refuggedocumented and ‘legal’
migrants as well as the effects of the externalkdisions of EU’s AFSJ policies
(e.g. return and readmission) in third (cooperatowuntries.

3. Towards a European Strategy for LRAs in the AFS3 The
Political Elements of the Communication COM(2009262

The Communication can be structured into two mairio A first part (Section
1: Introduction) deals with ‘the political visiomd ambitions’ of the European
Commission for the Stockholm Programme; the seqmartl (Sections 2 to 5)
presents the specific priorities and measures taild be covered (and
developed) for each of the relevant policy pordsliby DG JFS when
implementing the Stockholm Programme: citizenshmg &undamental rights
(Section 2), criminal and civil justice (Section, 3ecurity (Section 4) and
immigration, integration and asylum (Section 5).

What are the main issues highlighted in the ‘pxditi part’ of the
Communication? Section 1 starts with a straightbodlvmessage:Freedom,
Security and Justice are strong values that form iategral part of the
European model of sociéty" As highlighted above, the Commission then goes
on to assert that the next phase of the EU’s AE®disito focus on puttinghe

20 Article 6.2 of the revision carried out by the s Treaty of the Treaty on the European Union seasi
follows: “The Union shall accede to the Europeannw&mtion for the Protection of Human Rights and
Fundamental Freedoms. Such accession shall natt dffe Union’s competences as defined in the Tegati
Refer also to Protocol relating to Article 6(2)thé Treaty on European Union on the accessioneotthion to

the European Convention on the Protection of HurRéghts and Fundamental Freedoms, OJ C306/155,
17.12.2007.

2L page 2 of the Communication.



citized at the heart of the project. Section 1 is dividedo four main
subsections:

The first subsection presents what the European n@ssion considers as
“successésin the AFSJ over the last ten years. This incku@nong other
things, the ongoing removal of internal border coist in an enlarged EU,
laying down the foundations of a common immigratpmlicy and a common
European system of asylum, etc.

A second subsection deals witthallenges that have been encountered so far
and the areas in which the level of policy convaogehas been considered to be
“slow and less clear-cut On this point the Communication indicates that
securing proper implementation at the national ll@aomstitutes an important
challenge, and that in relation to criminal and ifglaw matters, little progress
has been achieved so far.

The third subsection identifies the challenges dlfemprovide the best possible
service to the citizén It points out that the following policy priorés should
guide the Stockholm Programme: first, promotinggzeits rights — a Europe of
rights; second, making life easier — a Europe sfige; third, protecting citizens
— a Europe that protects; and fourth, promotingoaenntegrated society for the
citizen — A Europe of solidarity.

Finally, Section 1 emphasises that for these pisrito be successfully
implemented a specifimethodshould be followed using five main tools: first,
ensuring policy coherency with other EU policiegcand, addressing the
implementation gap at the national levels; thimhpioving the quality of

European legislation; fourth, improving the use mad evaluation; and fifth,

accompanying political priorities with adequateaficial resources (including
the evaluation of the effectiveness of current latigiy mechanisms).

4. Features and Deficits of the Communication COM(Q09) 262

This section addresses the specific issues anditdefvhich characterise the
second part of the Communication, and which we hamgctured under three
main headings: strengthening freedom and solidaitgngthening security, and
strengthening justice and the rule of law. In casitiwith the structure used by
the European Commission, it is our view that thesrfework better reflects the
actual priorities of the Communication, as wellbshe overall EU’'s agenda on
an AFSJ. While at first glance the Communicatiopesys to place political

weight on ‘fundamental rights and justice’, wheoKmg at the actual number
and reach of policy measures (and next steps) peapby the text, one realises
where the priorities actually are, and where thevitlUbe more ‘active’ from a

legal point of view in the coming five years. Ithy looking deeper that one
realises that the security and safety of the nastate (and its imagined
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citizenry) — strengthening security — will still gwail over the liberty and
security of the individual (fundamental rights gneedoms) in the next phase of
the AFSJ.

4.1. STRENGTHENING FREEDOM AND SOLIDARITY
4.1.1. A common area of fundamental rights for aH

4.1.1.1. Fundamental Rights and European Citizenspi

Section 2 of the Communication COM(2009) 262 isitkxak “Promoting
Citizens’ Rights: A Europe of Rights”. It starts by stating that the European
system for protecting fundamental rights is alrea@jl developed at EU level,
and that the expertisedeveloped by the European Union Fundamental Rights
Agency (FRA) should further contribute towards tha@iotection. Reference is
also made to the push that the EU’s accessionetd&@HR would give to the
jurisprudence of Community Courts and the ECtHR:tiSa 2 is then divided
into three subsections dealing with: first, thel exercise of the right to free
movement; second, respect for diversity and prateadf the vulnerable; and
third, the protection of personal data and privacy.

The political message sent by the European Comomisby positioning ‘a
Europe of rights’ as a central principle, and katiag that the respect for the
individual and for human dignity, referred to inetiCharter, is a core value in
the area of freedom, security and justféein the opening part of the
Communication, is to be welcomed. The added valuth® EU is indeed to
“play a role of facilitatot and promote?’ of the protection of the liberty and
security of the individual in an enlarged common rdpean space.
‘Strengthening Freedom and Solidarity’ of the individual (rather than
exclusively those of ‘the citizen’) should therefae constitute the guiding
principle to be adopted also by the Stockholm Progimme.

The protection of fundamental rights in the light the Charter of
Fundamental Rights of the EU (hereinafter the Charter) is increasingly
relevant for LRAs’ competences in the scope ofBkks AFSJ. , Article 41 of
the Charter on the right to good administration Amticle 22 on the right for
cultural, religious and linguistic diversity illuste this. In addition, several
LRAs activities and competences over these aressept multiple implications
for fundamental rights such as those of respectpiorate and family life
(Article 7), protection of personal data (Articlg &ght to asylum (Article 18),
non-discrimination (Article 21), etc. Beyond thetills non-legally binding
nature of the Charter and the added value of this Bbksible accession to the
ECHR, fundamental rights already constitute coleasand general principles
of the Union’s AFSJ law based on Article 6 Treatytbe European Union and

22 page 7 of the Communication.
2 |bid.
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the jurisprudence of the ECJ. Moreover, it is int@ot to point out that the
Charter recognises rights and liberties some ofclwhare applicable to
‘everyone’, irrespective of the person’s nationality and amistrative residence
status in the EU.

Three arethree major deficits in the way fundamental rights protection are
conceived in the Communication:

First, even though the European system of fundashé&uoiman rights is already
well developed, the full respect and protectiontloése rights at times of
Member States’ practical implementation of EU AF&SW still remains at stake
and an issue of concern. Fundamental rights cammoaken for granted in the
EU and further strategies should be foreseen ferykars to come. This is
especially true when assessing current and futi®JAelated policies, where
fundamental rights such as the liberty and secofithe individual at stake. The
Communication does not develop a clear Europeategly on how to develop
and guarantee a common area of fundamental rigfah at EU institutional
level (e.g. by strengthening and expanding the etemzes of the FRA, and its
structured cooperation with LRA8)as well as by Member States’ authorities
when they implement and practise EU law. The teus to go beyond
formalistic and official allusions to the existisgstem of tools and institutional
structures for fundamental rights and freedoms, failsl to present a proactive
roadmap for the near future.

Secondly, the Communication does not pay any adtertb the regional and
local dimensions of ‘a Europe of fundamental riglmsthe AFSJ. Currently,
there is a wide-reaching consensus on the cruolal played by LRAs in
guaranteeing and informing (awareness rising) ablmtrights and liberties of
individuals.

Thirdly, as we have underlined above, the Commisgitoritises the rights of
European citizens. While the existing barriers (anateptions) to the full
exercise of the liberties conferred by the statukEwopean citizenship on EU
nationals and their family members (whatever thationality) still need to be
overcome, an approach solely focusing on the rightsitizens marginalises a
debate about the fundamental rights of non-citizensresidents. This approach
Is also difficult to reconcile with the principld non-discrimination and of fair
and equal treatment enshrined in the Tampere HRrogeaadopted by the
European Council Conclusions of October 1999. Fuytithe rights and
protection of those third country nationals (TCN&)o do not fall within the
narrow category of being ‘legally resident’, andgthave the status of "irregular
residents” — undocumented migrants — should aésatlkthe centre of of the

24 For an illustration of the current informal addmented paths of cooperation between the FRAL&#S,
refer to the meeting that took place on 6 and ¥ 2009 between the FRA and local authorities t@ulis
implementation of human rights. The Agency metespntatives from the Local Communities Network (DCN
Seehttp://fra.europa.eu/fraWebsite/news&events/inf@uH307_en.htm
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EU’s attention and social protection strategiesti@aarly considerating their
high degree of vulnerability and insecurity.

41.1.2. Freedom of Movement and Data Protection

The Communication identifies the right to fully esise free movement of
personsas one of the key ingredients of European citizgndHowever, this
right, which is recognised in Article 45 of the @Ces of Fundamental Rights,
constitutes an illustrative example of the shortca® that persist as regards
fundamental rights in the EU. The implementatiorDatective 2004/38 on the
rights of European citizens and their family menshier move and reside freely
in the EU° has been qualified by the European Commission,Bhepean
Parliament and external reports and experts astisfagdory and far from
accomplished, even though the deadline for impleatem was 30 April
20062° Not all EU Member States have yet correctly arfdogifely transposed
the Directive in its entirety into their nation&gal systems. The presumption
that the mechanisms characterizing the EU legalesydo ensure a correct
transposition of EU law work in practice is thenef no longer sustainable and
calls for innovative strategies. As stipulatedhe Commission Communication
on guidance for better transposition and the agpbo of Directive 2004/38/EC
on the right of citizens of the Union and their fsrmmembers to move and
reside freely within the territory of the Memberats, COM(2009) 313, the
freedom of movement of persons is one of the fotiods of the EU, and
derogations from that principle must be interpresarittly?’ Furthermore, it is
necessary to strengthen existing structures anditonmg mechanisms. The
experiences from LRAs could contribute towards tingrovement and
facilitation of current legal and administrativeopedures covering the exercise
of the right to free movemeft.Also, the LRAs could play an important role in
the evaluation of the correct implementation angliagtion of EU AFSJ laws
‘on the ground'.

% Directive 2004/38/EC of the European Parliament aiithe Council of 29 April 2004 on the right dfizens

of the Union and their family members to move aeside freely within the territory of the Member 8&
amending Regulation (EEC) No 1612/68 and repeabirgctives 64/221/EEC, 68/360/EEC, 72/194/EEC,
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, MIBEC and 93/96/EEC. J.Y. Carlier and E. Guild Yeds
The Future of Free Movement of Persons in the, BEldllection du Centre des Droits de L'Homme de
la’'Université Catholique de Louvain, Brussels: Bang, pp. 79-101.

% See S. Carrera and A. Faure-Atger (2008plementation of Directive 2004/38 in the contaxEnlargement:
A Proliferation of Different Forms of Citizenship€EPS Special Report, Centre for European PolicgiSs,
Brussels, April 2009.

%" page 3 of the Communication COM(2009) 313. It appehat the Commission's immediate strategy is to
distribute an EU guide informing European citizeatsout their rights and by meeting bilaterally witre
Member States to discuss remaining open issuemsplernentation and application and tesé fully its powers
under the Treaty See Commission Communication, on guidance fdtebdransposition and application of
Directive 2004/38/EC on the right of citizens oétbnion and their family members to move and reidely
within the territory of the Member States, COM(2P323, 2 July 2009, Brussels.

8 This would include, as the Communication mentidhs, possibility to obtain the most important cisitus
documents more easily and at no extra cost. Sez pafthe Communication.
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The LRAs are very well placed to ensure that EUiceed are effectively
transposed, and that they meet the principlesagationality, necessity (added
value) and compliance with fundamental rights afady basis’® An interesting
case study could be that of EU policies on techgiek and large-scale
information systems based on the exchange andgstarh personal data for
security purposes and their effectstbe right to the protection of personal
data stipulated in Article 8 of the Charter. The potahtof the local and
regional dimensions in a Europeatoimprehensive protection schénaad “a
European certification scheme for ‘privacy-awarethnologies, products and
services mentioned by the Communication should be cargfotinsidered and
weighed up? LRAs could cooperate closely with civil societyanisations and
relevant national authorities, such as data priotectsupervisors and
ombudsmen, as well as with the European Data RiateSupervisor (EDPS),
as regards the monitoring of fundamental rightdqmtton in connection with
the national implementation of ‘rights-sensitive’F8J policies. As the
Commission rightly points out, they could also reeemore support from the
EU to launch information campaigns about the Eusopgghts and freedoms of
‘the data subject’ falling within the scope of taplication of these technology-
oriented European policies anah “particular to raise awareness amongst the
most vulnerable® LRAs contribution towards informing individuals @it
their European rights (beyond that of data prode¢tand fundamental freedoms
should have been further reflected upon and engedray the Communication
COM(2009) 262.

4.1.1.3. Participation in the Democratic Life of tke Union

The Communication emphasises the importance of feam elections aghe
political expression of the concept of Europeaizeiiship”,but recognises that,
in practice “the exercise of this right leaves much to beirées. * In fact, the
low turnout in the recent European elections shthas there is a real need to
tackle the growing sense of alienation from thedpean project experienced by
so many EU citizens. Currently, one of the EU'satgst challenges is the
guestion ofhow to enhance and maximise citizens’ participationin the
democratic life of the Union There are several elements to be considered in
this respect: the lack of trust in the EU instias; the remoteness and
complexity of the EU institutional architectureafeof losing (national and/or
regional) identity(ies), etc. In 2001, the Comnosss White Paper on European

2 The Communication states thafféchnology is currently developing very fast. It timnsforming
communication between individuals and public andvgie organisations. A number of basic principles
therefore need to be restated: purpose, proporfibnand legitimacy of processing, limits on stoeatime,
security and confidentiality, respect for the riglaff the individual and control by an independeutharity’.

% page 8 of the Communication.
31 page 9 of the Communication.
%2 bid.
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Governance noted with concern th@hé Union is often seen as remote and at
the same time too intrusit&® These and other factors may partly explain why
the public are participating less and less in #a@akratic life of the Union.
According to the concerns expressed by the Comomsai the Communication
regarding the 2014 European elections, the instntsneof participatory
democracy require evaluation to ensure the broadesdsible public
participation®® At this point, it seems necessary to mobiliseil sigciety in the
EU, as well as to promote information and civic etion initiatives on (but not
only) active participation in the European Parliamelections” which would
encourage greater involvement in EU initiativese Tole of LRAs could be also
crucial in achieving these objectives and so fas hat been appropriately
developed. Being so close to the citizens and eessg these administrations
could easily contribute to the goal of dissemimatinformation, knowledge,
democratic values and encouraging active particpatwhich are inherent to
the status of EU citizenship. New technologies d@ssist local and regional
authorities to promote new methods of public andhawatic participation.
European funds to promote these initiatives shoulde further developed
although it should be noted that during the 2007p&80d the EU allocated
€93.8 million to promote fundamental rights and deratic participatiori® The
evaluation of previous programmes and instrumembsild be a priority. Their
impact, use and added value should be assessetlyFinitiatives to draw
young people into the EU project should be a kegrppy in this area. These
could for instance take the form of debates on peiofuture at regional and
local levels.

4.1.2. Rights and Freedoms of Non-European Citizens

In Section 5.1.3 of the Communication, the Comroissiotes that a proactive
[immigration] policy needs to be based on a ‘Eumpestatus for legal
immigrants’. The Communication justifies the ne&alénsure a uniform level of
rights for legal immigrants comparable with that @bmmunity citizerisin
order to maximise the positive effects of legal iigwation for the benefit of
all.*” This is very much in line with the spirit of th@®d9 Tampere Council
Conclusions which underline the aim to ensure tightrto move freely

33 European Commission, European Governance. A VWaiper, 25 July 2001, COM(2001) 428 final.

3 The Communication states thaw/ith a view to the European elections of 2014, farthought should be
given to measures to encourage citizens: an amisitapproach based on electoral campaigns that facus
genuine European debates must be facilitated. lltb&i helpful if it can be made easier for citizangdake part

in all stages of the voting procedure and to reggisin the electoral roll, and if the elections da held in the

week of 9 May Page 9 of the Communication.

% |bid.

% Seehttp://ec.europa.euljustice_home/funding/intro/fimad rights_en.htmb

37 page 25 of the Communication. Refer to footncadéve.
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throughout the Union in conditions of security gndtice for all, and which

stated:
This freedom should not, however, be regarded @agxclusive preserve of the Union’s own
citizens. Its very existence acts as a draw to nwhgrs world-wide who cannot enjoy the
freedom Union citizens take for granted. It wougib contradiction with Europe’s traditions
to deny such freedom to those whose circumstaeegsthem justifiably to seek access to our
territory. This in turn requires the Union to deyel common policies on asylum and

immigration?’8
Thus, as the Communication rightly states, a preagiolicy for legal migrants
requires a “clear, transparent and equitable apprahat respects human
beings"*® Further, the Communication proposes the adoptidn aa
Immigration Code to guarantee the ‘uniform level of rights’ refatr® above.
This initiative should be carefully analysed. Theéseng proposal for Directive
on a single application procedure for a single pefon third-country nationals
to reside and work lawfully in the territory of aekhber State, which is still
under negotiation in the Council, also include®mmon set of European rights
for third-country workers legally residing in a Mbaer Staté”” Developing new
legislative instruments that differ from othersatelg to non-European citizens’
rights could create confusion and inconsistenceasl even worse, it could
potentially weaken the existing set of rights andirgntees held by foreign
residents and workers in EU law. Nonetheless, éurdiforts should be made to
guarantee and develop the rights of immigrantsurofe, especially in the light
of existing international and European human rightstruments (e.g. United
Nations and the Council of Europe). Effective meukis to ensure their
correct application should be provided and madesssible to third-country
nationals irrespective of their legal status ar@lrtgeographical location inside
Europe. Irrespective of the legal status as nonn&tibnals (undocumented or
not), TCNs are holders of fundamental human rigihtst go beyond the
discretion of Member States, and that need to $eted and guaranteed at all
levels of governance in the EU, including LRAs. 9 mcludes all rights in the
Charter which refer to ‘anyone’ or ‘everyone’, eAyticle 31 (fair and just
working conditions), Article 12 (freedom of asseynbhd association), Article
14 (right to education), Article 35 (health caref;. The discussion on the rights
and freedoms of immigrants bringsus to the neegtonsider the foundations
of European citizenshipand to move away from a nationality-based system
towards onerooted in the principle of residence* This would prevent the

38 Conclusions of the Tampere European Council.
3% page 25 of the Communication.
0 Proposal for a Council Directive on a single apgtiion procedure for a single permit for third-coyn

nationals to reside and work in the territory dflamber State and on a common set of rights fodtbauntry
workers legally residing in a Member State. COM(20638 final, Brussels, 23.10.2007.

1 Refer here to the ‘alternatives’ (such as thatifc citizenship’) already proposed at EU levet fgranting
the status of European citizens to residing TCNafeRto Commission Communication, on a Community
Immigration Policy COM (2000) 757, 22.11.2000. CQWQ0) 757 final, which states thatlfe legal status
granted to third country nationals would be basedtwe principle of providing sets of rights andpessibilities
on a basis of equality with those of nationals differentiated according to the length of stay whplroviding
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existence of an exclusionary EU citizenship thagvpnts plural forms of
participation and membership in the European politge legal criteria for
European citizenship, which is nationality of a rivleer State, is open to
criticism and does not correspond with new forms(dd factd citizenships
emerging at the local and regional levels. Accedsuropean citizenship should
therefore instead be linked to domi¢flend could be a predominantly local
and regional in nature, so that the access to ¢heofsrights and freedoms
conferred by the status of European citizenship lavawt be dependent on
naturalisation or integration criteria/conditiorst|to the complete discretion of
the nation-state. A local and regional dimensiorEofopean citizenship could
guarantee that TCNs have access to equal rightslstes as nationals of the
EU Member States.

EU immigration law already confers a number of fpean rights and
guarantees to TCNs who are ‘legally residitige.g. family reunification
(Directive 2003/867* long-term resident status (Directive 2003/18%tudents
and scientists (Directives 2004/114 and 2005/7#&jc., some of which are also
intertwined with fundamental rights such as Artiélef the Charter (respect for
private and family life) and Article 21 on non-disoination. The
Communication refers to the possibility of revisiggiand amending existing
legal provisions such as the Council Directive the right to family
reunification.*” This priority should carefully consider the resutif the last
European Parliament elections as well as the fisemophobic (extreme right)
parties (and sentiments) in EurdfeAny amendment to current European

for progression to permanent status. In the lonigem this could extend to offering a form of cigitzenship,
based on the EC Treaty and inspired by the Chasfdfundamental Rights, consisting of a set of ggénd
duties offered to third country national$See also the Opinion of the European Economit$ocial Committee
on Immigration, Integration and the Role of Civibctety, SOC/075, CES 365/2002, 21 March 2002, Rxlgss
rapporteur: Mr. Pariza Castafios.

2 For an overview of the academic discussion ablist issue, see S. Carrera and M. Merlino (2008
European Court of Justice and Enacting Citizensi8te of the Art ReporENACT (Enacting European
Citizenship), CEPS Special Reports, Centre for ge@o Policy Studies, Brussels, April 2009.

3 E. Guild (2004)The Legal Elements of European Identity: EU Citiep and Migration LawEuropean Law
Library, The Hague: Kluwer Law International.

44 Council Directive 2003/86/EC of 22 September 2@d8the right to family reunification, OJ L 251/12,
3.10.2003.

“5 Council Directive 2003/109/EC of 25 November 2@@8cerning the status of third-country national®wahe
long-term residents, A.J16/44, 23.1.2004.

6 Council Directive 2004/114/EC of 13 December 2GiH the conditions of admission of third-country
nationals for the purposes of studies, pupil exgeamnremunerated training or voluntary service,LCR75,
23.12.2004. Council Directive 2005/71/EC of 12 (eto 2005 on a specific procedure for admittingdhir
country nationals for the purposes of scientifeeach, OJ L 289/15, 3.11.2005.

" See page 25 of the Communication.

“8|n its statement after the European elections Bifiish Equality and Human Rights Commission siatteat
“This is a sobering moment for our country. Theset&ns mark a step into uncharted waters for thiéidh
people. It is beyond party politics when for thestftime, nearly a million British people votedrfan
organisation which will not accept many voters agmbers because of the colour of their skins
(http://www.equalityhumanrights.com/). In additiahjs interest to refer to the European Parlianfeasolution
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legislation on foreigners’ rights should be cargfanalysed in order to avoid
reducing existing EU rights and lowering EU staxdahat benefit TCNs under
current EU immigration law.

4.1.2.1. Integration, Diversity, Equality and Non-dscrimination

The Communication notes in Section 2.2, which istled “Living together in
an area that respects diversity and protects thst mudnerable”, thatdiversity
enriches the Union: it must provide a safe envirentrwhere differences are
respected and the most vulnerable protetf8dntegration, diversity, equality
and non-discrimination have indeed become core eiésnin a ‘Europe of
rights’.

Article 2 of the EC Treaty stipulates that one lo¢ {Community’s tasks is to
promote equality between men and women. ArticleEX3 Treaty included a
general non-discrimination clause and thus gaveCiwncil the opportunity to
“take appropriate action to combat discriminatiorsbd on sex, racial or ethnic
origin, religion or belief, disability, age or sealuorientation on the basis of the
proposals by the CommissionSince 2000, in addition to promoting equal
treatment of both genderkegal anti-discrimination initiatives have been in
place in the EU to ensure equal treatment and grotefor those living and
working in Europe, irrespective of ethnic origieligion and belief, disability,
sexual orientation and ag&€The Council Directive 2000/43/EC of 29 June 2000
which implements the principle of equal treatmestiNieen persons irrespective
of racial or ethnic origin is a keystone of this Edti-discrimination legal
framework>* The European Commission should keep up its effortsorrectly
ensure national transposition. Since its introdutithe Commission has
initiated infringement procedures for 1) non-travspon and 2) incorrect
transposition against a significant number of Menfiates. The most common
problems relate to the lack of (or incorrect) déffom of discrimination, the shift
of the burden of proof and lack of indicators oe tuccess’ of legislation.
According to Article 151 TEE and Article 22 of the Charter of Fundamental
Rights of the EU, diversity is one of the EU's sgths. In guaranteeing respect
for fundamental rights, promoting equality and mbserimination and
preserving diversity, the EU institutions face aaldnge which is not
exclusively linked to migration. Thus, the Commuation emphasises the need

on the European Union's position at the World Cfee Against Racism and the current situationhin t
Union, Minutes of 21/09/2000, B5-0766/2000.

9 Page 7 of the Communication.

0 D. Schiek, L. Waddington and M. Bell (eds) (200Zpses, Materials and Text on National, Supranationa
and International Non-Discrimination LgvDxford: Hart Publishing.

®1 Council Directive 2000/43/EC implementing the pijiie of equal treatment between persons irrespect
racial or ethnic origin, OJ L180/22, 19 July 2000.

%2 Article 151.1 TEC provides thafThe Community shall contribute to the floweringtiod cultures of the
Member States, while respecting their national eeglonal diversity and at the same time bringing tommon
cultural heritage to the fofe
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to implement measures to tackle discrimination,israc anti-Semitism,
xenophobia and homophobia in order to provide & safvironment where
differences are respected and the most vulnerabtegted.

Communication (2009) 262 identifies integrationam®ther policy priority for
the next AFS3® The European Commission refers explicitly to theal and
regional dimension stating that the improvemenntggration calls for Jreater
efforts by national, regional and local authoritie¥ In particular, the European
Commission calls ford joint coordination mechanism that would suppde t
efforts of Member States using a common refereramefvork. The EU
Framework on Integration represents an innovativeltilevel setting of
governance in the field of TCN integration at EMele which involves interaction
between a package of non-coercive regulatory tadsdiversified supranational
networks. This has given birth to a non-formalisedquasi-Open Method of
Coordination (OMC) where exchanges of informati@ween Member States
take on overriding relevanégUntil now, this Framework has centred mainly on
fostering exchanges of information and policy camation between Member
States’ national integration policies and prograsmimethe scope of the National
Contact Points on Integration (NCP$)There is alack of a sustainable and
structured involvement and partnership of local andregional bodiesand the
Committee of the Regionsin the various policy instruments and venues that
make up the EU Framework on Integration. The l@al regional dimension
could play a decisive role in channelling knowledged experience to the
national and EU arenas, and in monitoring the aale timely and consistent
transposition/implementation of common EU polig@esintegratior”

The main focus of the European policy on integrasbould be to ensure that
TCNs' fundamental rights are respectedIt should not be to use integration as
a tool for immigration management or for practisegestrictive immigration
policy aimed at limiting the numbers of legal ees¢ror the security of residence
of TCNs in the EU. Integration needs to be undextas guaranteeing social
inclusion seen from a social affairs perspectivd ant a Justice and Home
Affairs perspective. The EU Framework on Integmatshould therefore not
become a trans-national venue that legitimisespitaetice and exchange of
nationalistic normative practices and politics véi®rintegration is presented as

%3 page 25 of the Communication states tiate’ potential cultural as well as economic enrichinaffered by
immigration can be unleashed only by improvinggnéion in the host society

** |bid.

%5 E. Guild, K. Groenendijk and S. Carrera (2009)ntlérstanding the Contest of Community: llliberaadices
in the EU?”, in E. Guild, K. Groenendijk and S. aa (eds)|lliberal Liberal States: Immigration, Citizenship
and Integration in the EUAshgate: Hampshire, forthcoming.

'S, Carrera (2008Benchmarking Integration in the EU: Analysing thelate on Integration Indicators and
Moving it Forward,study commissioned by the Bertelsmann FoundatienjriB

" For an in-depth analysis, see S. Carrera (2008),Role and Potential for Local and Regional Atities in
the EU Framework on the Integration of Immigrarggidy commissioned by the Commission for Contititial

Affairs, European Governance and the Area of Freed®ecurity and Justice of the Committee of theidtey
Brussels.
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a mandatory programme, course or contract for T&@NS wish to be ‘legally
residing’ and bring members of their family int@tBU.

LRAs should function as a rapid alert system taecdeand fight racism, anti-
Semitism, xenophobia and homophobia, and resoorpeaimote campaigns to
spread respect for fundamental rights and diveisityye EU should be found.
LRAs also need to further develop measures to ptemespect for freedom of
thought, conscience and religion (Article 10 of tl#marter), freedom of
expression (Article 11 of the Charter) and equatgtween men and women
(Article 23 of the Charter). Special measures dihdwal taken to protect the most
vulnerable, mainly children (Article 24 of the Ctea), elderly (Article 25 of the
Charter) and persons with disabilities (Article &6the Charter) and, regarding
the migration scenario, unaccompanied minors antims of trafficking. The
involvement of LRAs in the RAXER network should be further promoted and
developed.

4.1.2.2. Asylum

In Section 5.2, the Communication emphasises tAdte EU must continue to
build a true common area of protection and solitgribased on respect for
human right&.*® Asylum is the cornerstone of a common area ofgutiin and
solidarity, although emphatic official discourse asylum contrasts with weak,
real protection of this right in practice. Heavpyotected by Charter (Article
18Y° and different international conventions, asylurplaations have dropped
in the EU countries in recent years. Although thenher of asylum seekers
increased in 2068in the EU, 73% of first instance decisions weljeagons®?
The false asylum presumption might actually coansione of the main reasons
for this situation.

The development of the first Common European Asyiystem (CEAS) phase
(1999-2005) culminated in the adoption of seveegal instruments that set
common minimum standards in areas such as recepoiotitions for asylum-
seekers, asylum procedures, prerequisites foruiageinternational protection
and rules for determining the Member State respdmsior examining an

%8 Since 2000 the Fundamental Rights Agency colldata on issues regarding racism, xenophobia aatecel
intolerances through its RAXEN National Focal PsintNFPs) covering all EU Member Status (see
http://fra.europa.eu

%9 page 26 of the Communication.

%0 Article 18 stipulates thatThe right to asylum shall be guaranteed with dwspeet for the rules of the Geneva
Convention of 28 July 1951 and the Protocol of &huhry 1967 relating to the status of refugees and
accordance with the Treaty on European Union angl Theaty on the Functioning of the European Union
(hereinafter referred to as ‘the Treaties’)

®1 According to the UNHCR, this increase in indusizied countries ¢an partly be attributed to higher numbers
of asylum applications by citizens of Afghanistaomalia and other countries experiencing turmoitonflict'’.
UNHCR Briefing Notes, 24 March 2009

2 STAT/09/66 "Asylum in the EU in 2008. Around 200&sylum applicants registered each month in EU7",
May 2009
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asylum applicatiofi® The creation of a CEAS, however, has not yet predu
common results on the way in which asylum decisiares taken in different
Member States. This lack of consistency even esxtémdefugees from the same
country facing similar circumstances in their coymtf origin. According to the
United Nations High Commissioner for Refugees’ adfi(UNHCR), which
keeps statistics on protection rates, there aree@smng divergences among
Member States as regards granting protection tormads of the same country.
Doubts arise also as to whether refugees can rdseEU at all to seek
protection. In order to be recognised as a refugeendividual must be outside
his or her country of nationality and, paradoxigalhe leading countries of
origin of refugees worldwide (Afghanistan, Iraqg,l@uobia, Sudan and Somalia)
are on the EU visa black list. As a consequencenakber whether a national of
any of these countries is a refugee or not, hetahaot come to the EU without
a visa. Hence, irregular arrival in the EU is timyaption for many refugees.
The second phase of implementation of CEAS shoeldarried out and further
developed to achieve the aim of establishing alsiagylum procedure and a
uniform international protection status no latearth2012. Intra-European
solidarity and burden-sharing between Member Ststtesld be guaranteed and
improved, enshrining the principle of mutual rectign as soon as possible
(and by the end of 2014 at the latest) and didinguhe financial resources of
the European Refugee Fund. Furthermore, the ptenayp non-refoulement
cannot be taken for granted, and Member States Idhouprove the
implementation and monitoring of instruments/prefesals involved in the
handling asylum applications.

The Communication includes a remarkable, albeit kwgaoposal for the
establishment of a mechanism for internal resettfdrbetween Member States.
Fostering a collective European Resettlement Progei* should be a major
concern, and the role of local and regional auttesrin this initiative could be
crucial. In that sense, local or/and regional tésment agencies should be the
ones providing the services that help newly arrivefiligees to become self-
sufficient, and the resources needed for thesecesrghould be guaranteed. The
evaluation of the European Refugee Fbhdhich exists already for 10 years,
could be a unique opportunity to identify new ardefor prioritising areas of
intervention, and to include the role of LRAS i

83 Council Directive 2001/55/EC, of 20 July 2001, mimimum standards for giving temporary protectiorthie
event of a mass influx of displaced persons andneasures promoting a balance of efforts between hdem
States in receiving such persons and bearing thsecuiences thereof; Council Directive 2003/9/EC2Df
January 2003, laying down minimum standards for rémeption of asylum seekers in the Member States;
Council Directive 2004/83/EC, of 29 April 2004, arinimum standards for the qualification and statiighird
country nationals or stateless persons as refugeas persons who otherwise need internationakption and

the content of the protection granted (transpasitiefore10 October 2006); Council Directive 2005/85/EC Lof
December 2005, on minimum standards on procedarbteimber States for granting and withdrawing retuge
status.

% page 28 of the Communication.
% Ibid.
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Asylum policy and other forms of international mction have a clear impact
on host societies. Despite being a national comgetd_RAs play a key role in

supporting and settling asylum-seekers and refugeate EU. LRAs host

refugees and asylum-seekers, and provide welfatecare services to them on
behalf of central governments. Social services,simy) language support and
other services are provided by LRAs, and it isaf@e better mechanisms are
needed to supply the resources required for suttbnac In that sense, and in
order to facilitate the integration of asylum-saskm host societies, national,
local, and regional authorities should further ioy@ dialogue and cooperation
in these fields. Information-sharing and cooperatiprotocols could be

established as key instruments in these processes,the identification of

‘practices to be promoted’ and experiences — amaytheir real impact and

their results — among local and regional authaiaed practitioners could be
also crucial. Further resources should be grantedtlfe implementation of

instruments and measures to ensure the integraiiwh accommodation of

refugees and asylum-seekers. A significant allooatiould be granted to local
and regional governments in order to guarantee legeevices and high

standards across all EU Member States.

The Committee of the Regions should advocate tmedrasation of Member

State asylum systems and support efforts to defm@mon standards on
reception and integration that are granted to efggand beneficiaries of
subsidiary protection: this would help to reduce #econdary movement of
applicants for asylum. Furthermore, the CoR shopidmote the further

involvement of LRAs in the CEAS.

4.1.2.3. Consolidating the Global Approach to Migréon
Communication (2009) 262 advocates the consolidatmf the EU’s
immigration policy driven by adlobal and comprehensive approdthwhere
“migration issues should be an integral part of tBE external policy®®
Promoting dialogue with countries and territoriefs apigin and transit has
therefore been reconfirmed as an important cortabutowards further
common policy approaches at European |&/&he Communication also points
out the need to formulate additional initiatives rargration and development,
mainly focused on facilitating transfers of remiitas and promoting the role of

 G. Pinyol (2009).The role of Local and Regional Authorities in thetfier development of the Common
European Asylum Systemote requested by the Committee of the Regiorshi@ission for Constitutional
Affairs, European Governance and the Area of Free®ecurity and Justice, 15 January 2009.

67's. Carrera (2007Building a Common Policy on Labour Migration. Towara Comprehensive and Global
Approach in the EU?CEPS Working Document No. 256, Centre for Europ@alicy Studies, Brussels,
February.

% page 23 of the Communication.
%9 page 24 of the Communication.
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diasporas, following the principles establishedttie Tampere Programm@.
Here, the Council acknowledged the importance aiagang migration inflows
in a global manner by establishing relations witle tountries of origin or
transit and jointly carrying out cooperation prageand activities with them.

In the scope of AFSJ policies, the EU’s relationghwhird countries have been
traditionally focused on readmission agreementstaalnical cooperation with
these countries in order to help them manage thaiders better. However,
since 2005, the migration and development nexusabgsired a new relevance
in the EU’s policy discourse. In September of tlyatr, the Commission
adopted the Communication (2005)390 dtigration and Development: Some
Concrete Orientatios’,”* with the purpose olinking EU immigration policy
with the objectives of development policiegeconomic and social promotion
and civil rights protection). In October, after th&J) Informal Summit at
Hampton Court at the end of October, the Commisapproved another
Communication entitledPriority Actions for responding to the Challengefs o
Migration - First follow-up to Hampton Courtf? in which it stated the
importance of the link between migration and depsient and how the
promotion of economic growth, good governance amdidn rights could
provide a response the so-called ‘push factorgnwmjration. Furthermore, the
Communication highlighted again the priority ofestgthening dialogue and
cooperation with countries of origin.

Three years later, the European Commission pulidisheCommunication
entitled A Common Immigration Policy for Eurdpahere the same line of
discourse is followed. The Communication points @t again) the need to
consolidate the global approach to guarantee a cymBuropean migration
policy and to reiterate thatriigration issues should be fully integrated inte th
EU's development cooperation and external policiésDespite all these
European Commission (soft-policy) initiatives andligy discourse, further
concrete and coherent legislative developments areeeded to truly
implement the ‘migration and development nexus’ irnthe framework of the
common EU immigration policy. Moreover, any further policy measures that
address the development dimensions and implicatidne EU’s migration
policy should not be driven by security-orientedopties that focus on the
management of irregular immigration and improvedpayation on border

0 See footnote 7 above. Paragraph 11 of the TamPeuvecil Conclusions states thah& Union as well as
Member States are invited to contribute, withinithiespective competence under the Treaties, toesmtgr
coherence of internal and external policies of th@on. Partnership with third countries concerneil &lso be
a key element for the success of such a polick,awtiew to promoting co-development

I Commission Communication, Migration and Developm&ome Concrete Orientations, COM(2005) 390
final, 1 September 2009, Brussels.

2 Commission Communication, Priority actions formesding to the challenges of migration: First fallap to
Hampton Court COM(2005) 621 final, 30.11.2005, Bals.

3 Commission Communication, A Common Immigration i€olfor Europe: Principles, actions and tools,
COM(2008) 359 final, 17.6.2008, Brussels.
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controls, but instead on more specific efforts dtablish better instruments and
tools to promote regular migration, facilitate humanobility and access to
rights, on the basis of dialogue and cooperatidh third countries.

Although migration flows are normally analysed t&esto-state dynamicthe
economic and social impacts of immigration mainly dke place (and are
most visible) at the regional/local level as wellsain regions/ municipalities
of origin. In that sense, it is to be welcomed that Comnatiun (2009) 262
highlights the need toncrease the capacitieof non-Member States' central,
regional and local authorities to manage migratissues’* However, the
Communication completely neglects the role and c#ipa of LRAs within EU
Member States. This territorial dimension shouldtéleen into consideration,
especially in connection with the external dimensiaf migration policies.
Insofar as LRAs are not directly responsible forrdeo control, their
involvement in the external dimension of migratigsues, while taking duly
into consideration all the legal dilemmas that éuld raise’> would help to
establish a more coherent dialogue between EU fardl countries, away from
the security logic that tarnishes state-to-stak&iomns. The Commission should
note that LRAs could also play a key role in negiadns and relations with
countries of origin and transit, especially in aresuch as development
cooperation. As several EU programmes (Aerleagedd’ and Taci&) have
shown, LRAs strengthen contacts and knowledge ohtizs of origin and
transit, thanks to immigrant communities and diaapoLinking immigration
with other policies such as those in the sociabnemic and trade fields also
increases LRA's roleStrengthening territorial solidarity should be a key
contribution to the external dimension of AFSJ.

4.2. STRENGTHENING SECURITY

Section 4 of the Communication defines securityAgurope that protects’®
The European Commission underlines that:

" page 24 of the Communication.

S’ M. Cremona (2008), EExternal Action in the JHA Domain: a Legal PerspestEUI Working Paper LAW
No. 2008/24, European University Institute: San [@aioo di Fiesole: Florence.

8 Aeneas provided financial and technical assistam¢kird countries in managing migratory flowsiug007.

" The MEDA programme was the main financial instratfer the implementation of the Euro-Mediterranean
Partnership. The European Neighbourhood and Pahipeinstrument replaced the MEDA programme (see
http://europa.eu/leqislation_summaries/externaati@hs/relations_with_third_countries/
mediterranean_partner_countries/r15006_en.htm).

8 The TACIS programme (2000-2006) aimed to prombeettansition to a market economy and to reinforce
democracy and the rule of law in the partner statdésastern Europe and Central Asia. From the 20013 EU
Financial Perspective, the TACIS Programme has bemplaced for the countries of the European
Neighbourhood Policy and Russia by the European giNmiurhood and Partnership Instrument
(http://europa.eullegislation_summaries/externahti@hs/relations with_third_countries/eastern_eeremd_c
entral _asia/r17003 en.hfm

9 One can find the guiding approach in the openiaggraph of the Communication in Section 1, whigdus
as follows:
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Action at European level is key to protecting iepple against threats which do not stop at
borders..The EU must devise an internal security stratét respects fundamental rights
and reflects a shared vision of today’s challengéss strategy must embody real solidarity
between the Member Statdésmust provide a means of clarifying what comedeaurthe remit

of national authorities and what, on the contrawil]l be achieved more effectively at EU
level It must be underpinned bgecision-making mechanisntsat serve to identify the
operational priorities. It must make it easier tohifise the requisite resourcas coordinated
fields of activity so that we can avert and cont#fie main threats to individuals and
communities? (Emphasis added)

Some fundamental elements, and weaknesses thiaharent to thé=uropean
internal security strategy, are on display in this paragraph. Who are “the
people” to be protected at EU level? What are threats which do not to stop
at ‘Europe’s borders’? What is the “shared visioh'today’s challenges facing
Europe? How can we better clarify and fine-tune ititerplay between ‘more
Europe’ and the principle of subsidiarity in theldi of security? In addition to
the uncertainties regarding the possible answersthese questions, the
Communication COM(2009) 262 gives overriding ptypiio strengthening the
security of ‘Europe’ and its ‘citizen&®. This is evidenced by two factors:

Firstly, policies related to “A Europe that pro®gtunderstood as the security
rationale of the EU and its Member States, exterdbeyond what has been
formally included under Section 4 of the CommunaalCOM(2009) 262.

Secondly, the compendium of policy initiatives whicare aimed at
‘strengthening security’ prevail (and take predosmice), both from a
guantitative and qualitative perspective, over ¢hasm freedom and justice
throughout the text of the Communication. Even giothe Communication has
been carefully drafted to reflect a ‘Europe of tgyand justice’, it is in respect
of a ‘Europe of security’ that more substantial dadreaching measures have
been proposed, most of which raise many issuesdiagghe kindof European
AFSJ that will be developed in the years to conmel the role that liberty and
rule of law will play there.

Section 4 covers the following three general dostain

1. “Upgrading the tools for security professiorialghich includes, forging
a common culturg exchange of information and security technoldggused
on mobility (Section 4.1)

People want to live in a European Union that isspevous and peaceful, where their rights are
respected and their security protected. They wabetable to travel freely, and to move temporasily
permanently to another European country in ordesttly, to work, to found a family, to set up a
business or to retirdBut they are disturbed to see that the contexttalfilty and security that has
prevailed in Europe in recent years is threatengduvorldwide developmentéEmphasis added). Page
2.

8 page 14 of the Communication.

8 1t is interesting to note however that unlike p&gef the Communication, where the Commission talksut
“protecting citizens — a Europe that protects”, page 14 reference is made not only to “citizend’ dso to
“Action at European level is key to protectiiig peopleagainst threats which do not stop at borders” (Easjs
added).
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2. The Communication then says th@hé internal security strategy must be
constructed around three complementary and nowpsarsdle fields of activity:
stronger police cooperation, a suitably adaptedngnal justice system and
more effective management of access to EU terti{@gction 4.2.). It therefore
refers to:

- Police cooperation (Section 4.2.1)
- A criminal justice system (Section 4.2.2)

- “More secure access to the territoryAn integrated approach to
controlling entry (Section 4.2.3): Borders control and surveillance
(Section 4.2.3.1), information systems (Section32 and visa policy
(4.2.3.3)

3. Organised crime and terrorism (Section 4.3.)

In addition, Section 5 of the Communication, whionmally falls outside the

one supposedly dealing exclusively with ‘securitghnd which deals with
“immigration and asylum matters”, also includesuess directly related to “A
Europe that protects”. That is clearly also theecas some of the policies
presented in Section 5.1.4 which is entitled “Bett®ntrols on lllegal

Immigration”. Also, the ways in which human moljllby non-EU nationals for
labour-related purposes have been represented {hmth the perspective of
internal and external policy perspectives) mairdylects the security of the
Member States and the EU, and not so much thetyiloérthe persons on the
move, who are often considered as economic unitsetshaped according to
selective and utilitarian immigration policies sery the (perceived) interests
and demands of the European economy and laboureisai¥e argue, therefore
that, ‘the global and comprehensive approach to migrédtset out in Sections
5.1.1 and 5.1.2 of the Communication does indestlwe the question of
security.

This Section has therefore been structured ardl@dour core policy areas
which aim to provide security for (or protect) Epeoand its citizens: Firstly,
borders; Secondly, irregular immigration; Thirdllgbour immigration and
security; and fourthly, security professionals, lexage of information and
terrorism.

4.2.1.Borders

Section 4.2.3 of the Communication is entitled: ‘fglcsecure access to the
territory” and it begins with the following assenti “In a globalising world, the

Union must facilitate mobility while ensuring persd safety as part of an
integrated approach to controlling entf¥”.

82 page 18 of the Communication.
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We would like to make two preliminary comments hdfgstly, more ‘secure
access’, but for whom? And secondly, whilst thednt®e ensure the “absolute
respect” of human rights and international protetin the further development
of the EU’s Integrated Border Management (IBM) t&igy has been formally
recognised? this has not been accompanied by a proactive anditle
Implementation strategy to guarantee it is propagplied in practice . This, as
we have argued above, constitutes one of the madgerlying deficits of the
approach advocated by the Communication (2009) 262.

Border controls in Europe are undergoing a whole series of nokmati
technical and institutional processes that grediyersify the nature and
functions of frontiers. These transformations, wWhicender obsolete the
traditional conceptualisations about territorialrders as clearly defined lines
demarcating ‘the inside’ and ‘the outside’, haveriaching repercussions for
the ways in which fundamental rights of individuaisd the rule of law are
maintained. Technology (e.g. biometrics — digidizcharacteristics of the
human body) and new surveillance techniques/to@sirecreasingly mutating
the location of EU borders and challenging the adey (and effectiveness) of
existing rights-protection systems.

Regarding the substantive components of the IBEI,EW now has &chengen
Borders Code (SBC) which sets out the harmonised standardspamcedures
that are to be adhered to in managing the movewnfepérsons across internal
and (especially) external EU bord&tsThe SBC also provides specific
guarantees to those third country nationals whaeftesed entry (Article 13,
and the conditions in which border controls neetldaarried out in Article 6.2
(compliance with the principle of non-discriminat)d® The Code is
accompanied by the establishment of a European comyn body -
FRONTEX responsible for coordinating the management of aifmeral
cooperation on EU’s external borders.

Article 2.1 of the FRONTEX Regulation 2007/2004pstates that one of the
main tasks of this Community body is “to coordinat@erational cooperation
between Member States in the field of managemeetrnal borders® The
joint operations coordinated by FRONTEX raise a benof concerns from the

% Ibid.

8 Regulation establishing a Community Code on thesrgoverning the movement of persons across border
(Schengen Borders Code) of 15 March 2006, (EC)382/2006, OJ L 105/1, 13.4.2006, Article 1.

8 Article 13 states the need for national authasitie issue a substantiated decision stating theisereeasons
for the refusal, and that those persons having befesed entry shall have the right to appeal.

8 Article 6.2 of the SBC states that “While carryingt border checks, border guards shall not disndte
against persons on grounds of sex, racial or etbnigin, religion or belief, disability, age or sexd orientation”.

87 Council Regulation EC/2007/2004, establishing aoBean Agency for the Management of Operational
Cooperation at the External Borders of the MemhateS of the European Union, 26 October 2004, G49/1,
25.11.2004.
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point of view offundamental human rights and the rule of law®® They often
involve a strong external dimension involving antraxerritorialisation of
control and prevention of mobility exercised by Wid-be third country
nationals’ outside the common European territortye Dperations are legally
based on bilateral agreements concluded betweerEbnh&lember State and
third countries (mostly African states). These agrents, which have remained
secret and are not subject to proper democratitraloand scrutiny, allow for
joint border surveillance and patrolling (ident#ton and readmission of
‘would-be irregular immigrants’) within their own artime territories. There
are number of areas of tension between the extelin@nsions of the EU’s
border control practices and theon-refoulementprinciple, the Geneva
Convention on the status of refugees of 1951 a$ agelArticle 18 (right of
asylum) of the Charter of Fundamental Rights. Tfiects of pre-EU border
surveillance also make compliance with the setuafrgntees provided inside the
SBC difficult®® These ‘open questions’ need to be addressed ardamae, and
a fully independent evaluation of the dilemmas emgy from some of the
FRONTEX activities carried out, before its operatibcapabilities are further
strengthened.

The 2008 Commission Border Packag® constitutes a paradigmatic example
of the modernisation of border controls in Europel dhe belief that new
(in)security technologies will provide the solutitm every threat the Union is
supposed to face from ‘the outside’. The CommuiocaCOM(2009) 262 refers
to the initiatives that have been presented inBbeler Package. It w refers to
the development of a European Border Surveillanggeth (EUROSUR) — a
satellite-based border surveillance system — andlegtronic system to record
entries to and exits from Member States’ terri®red both EU and non-EU
citizens, alongside ‘registered travellers’ prognags’ to obtain personal data
from non-EU travellers through a pre-departure renlcheck® The proposed
technological and surveillance systems do not apjeestand up to the tests of
proportionality that are essential for any new Hgislation in light of the
general principles of EU laW.Indeed, their huge impact on data protection will
not only fundamentally transform the ways in whimbrder controls take place
in Europe; they will also raise many fundamentghts challenges. Further, the

8 3. Carrera (2007),he EU Border management Strategy Frontex and tialé€hges of Irregular Immigration
in the Canary Islands<CEPS Working Document No. 261, Centre for Eurogealicy Studies, Brussels, March
2007.

8 In particular the conditions and treatment giverpérsons returned or readmitted to these thirdhicies —
most of which are not signatories to basic inteamal and European human rights instruments).

% European Commission, Communication on prepariegniéxt steps in border management in the European
Union, COM(2008) 69 final, Brussels, 13.2.2008.

1 J. JeandesboReinforcing the Surveillance of EU Borders the FetiDevelopment of FRONTEX and
EUROSURCHALLENGE Paper No. 11, Centre for European PoBtydies, Brussels, August 2008.

92E. Guild, S. Carrera and F. Gey&he Commission’s new border package: Does it tkene step closer to a
‘cyber-fortress’ Europe? CEPS Policy Brief No. 154, Centre for EuropearidyoStudies, Brussels, March
2008.
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cost-effectiveness of these technological toolsaiam an issue of serious
concern, of once considers the huge (and in owv disproportionate) amounts
of EU funding that will be injected through the $ath Framework Programme
of DG Enterprise of the European Commission (Workghamme for 2010)

into private companies to help them develop thenprixctice. The local and
regional dimensions would be very well-positionedssess the proportionality,
added value (principle of subsidiarity) and co$eetiveness of these new,
technical security tools and information systeassyell as to identify the main
practical dilemmas they raise with regard to thedamental rights of data
protection, privacy, hon-discrimination and goodnaastration.

4.2.2.Irregular Immigration

The Communication COM(2009) 262 points out thabrder to “better control
illegal immigration” in the EU two main areas netdbe prioritised: Firstly,
better cooperation on surveillance and border otsytand secondly, facilitating
the readmission of irregular immigrants “by promgtisupport measures to
return”®® EU policies on irregular immigration have favouredand at times
legitimised — its national depiction as an (in)gagussue in need of repressive
public techniques. Irregular immigration is stiletsubject of social construction
and political usage as an ‘insecurity probléfrit has been presented at official
level as a risk to the safety and the cohesioh@BU and its Member States.
The EU continues to be one of the sole suprandtextars which consistently
uses the phrase "the fight against illegal immigrdtwhen referring to human
mobility that does not respect the (often rigid aedtrictive) administrative
national immigration rules for the legality of gntand residence in their
territories. This particular depiction of the debgives undocumented migrants
an unacceptable status as criminals or the subgdctspicion, which only
increases their vulnerability and insecuftyFurther, the EU’s approach
towards irregular immigration is fundamentally anivby the promotion ahe
principle of expulsion as a panacea, together with ‘better border caitrol
There is indeed a commonly shared official posi@rEU level according to
which ‘illegality’ justifies expulsion to the coumytof origin, transit or (even) to
any other third country outside common Europeantoey. The EU uses two
different normative terms to define the principle expulsion, return and
readmission The intersection and implications of the processEmprising and
preceding expulsion are at times taken for gramethbly in terms of human
rights and rule of law compliance by Member Staied third states with whom

93 Section 5.1.4 of the Communication titled “Bet@antrols of lllegal Immigration”, p.24.

% M. Merlino (2009),The Italian (In)Security Package: Security vs. Rafieaw and Fundamental Rights in the
EU, CHALLENGE Research Paper No. 14, Centre for EeaopPolicy Studies, Brussels.

% E. Guild (2004), “Who is an Irregular Immigranify, B. Bogusz, R. Cholewinski, A. Cygan and E. Seysk
(eds),Irregular Migration and Human Rights: Theoretic&turopean and International Perspectiyésiden:
Martinus Nihjoff, pp. 3-28.
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they (and the EU) cooperate. The human rights sapbns of these expulsion
processes, especially towards countries who areigoatories of basic human
rights instruments protecting asylum seekers aridgees, are all too often
neglected. Indeed, the main official concerns teadfocus on ensuring
economic efficiency for the state and the effectess of the expulsion
measures, without paying due attention to the ¢&issihat may arise because of
the illiberal practices that the irregular immigramay suffer at during detention
and expulsion.

The Communication refers expressly to the returitediive® and states that
“an effective policy removal and return in accorcarto the law and with
human dignity has to be formulated”.It continues by saying that the
implementation of the Directive by the Member Staferhich will come into
force in December 2010) will be monitored by payspecial attention to “the
effective enforcement of expulsion measures, detenappeal procedures and
treatment of vulnerable people”. In view of the cems we have raised in this
study about the unsatisfactory domestic transpositif Directive 2004/38 on
the rights of European citizens and their familynmbers to move and reside
freely in the EU, it is of the utmost importancetthew EU strategies and
monitoring systemsare developed in the next phase of the EU’'s AF8ik iB
to better secure the appropriateness of the trarngpo and application of EU
law in light of the principles of subsidiarity, efftiveness, proportionality and
fundamental rights. This is crucial in view of tlegal nature of the Directive,
which only represents the lowest common denominaidre ‘minimum
standards’ approach might raise many questionstaheuconsiderable degree
of discretion left to Member States’ authorities baw to implement and
interpret some of the common rules on return andndi®n provided therein
(e.g. Article 7.4 on risk of absconding).

Nonetheless, one should acknowledge that the Dueewatill provide acommon
set of guaranteesat the EU level that go beyond the discretion afianal
policies and politics, such as safeguards pendigm’® effective remedies to
appeal against or seek review of decisions reletedturn “before a competent
judicial or administrative authority or a competé&otdy composed of members

who are impartial and who enjoy safeguards of iedeence™® and other

% Directive 2008/115/EC of the European Parliament af the Council of 16 December 2008 on common
standards and procedures in Member States fomietuillegally staying third-country nationals, ©J348, 24
December 2008. A. Baldaccini, “The Return and Reatho¥ Irregular Migrants under EU Law: An Analysis
the Return Directive’European Journal of Migration and Lawpl. 11,No. 1, 2009, p. 2.

9 Page 26.

% Article 7.4 states thatf‘there is a risk of absconding, or if an applicat for a legal stay has been dismissed
as manifestly unfounded or fraudulent, or if thespa concerned poses a risk to public policy, pubécurity or
national security, Member States may refrain froranging a period for voluntary departure, or mayagt a
period shorter than seven ddys

% Article 12 of the Directive.

100 Article 13.
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procedural safeguards like information about legaiedies and legal aitf, etc.
Member States will therefore not be allowed to Iseter standards in their
respective national immigration legislations an@gtces. However, further
protection should have been provided in the Divector those persons who are
in a legal limbo pending their expulsion and arptka detention (especially as
regards basic subsistence standdfds)The period of detention is also
considered to be too long. According to Article5L6f the Directive, the latter
can last up to 6 months. However, in cases wherethird country national
does not cooperate, or there have been delays tingyethe necessary
information from ‘third countries’, the period cdre extended by a further 12
months — so a total of 18 months!

The Communication refers to the need to “studyonat needs and practices
and consider the possibility of establishing commstandards for taking charge
of illegal immigrants who cannot be deported” asllvwas paying special
attention to the situation of unaccompanied mindtrsalso calls for further
action!®® Both initiatives are to be welcomed. Yet it is alehatthe legal
status, security of residence and human rights prettion of undocumented
migrants are not current EU policy priorities. For instance, when the
Communication talks about a European status otgighd integration, it is in
fact referring to a reduced group of people onlg. iegally residing third
country nationals. As we argued at the beginninghed study, a Europe of
rights and justice must also cover all residingvitlials, with a special focus
on the status of the more vulnerable groups inespcsuch as undocumented
migrants.

4.2.3.Labour Migration and Security

The Communication calls for “a concerted policykeeping with labour market
requirements™®® It asserts that immigration for labour purposekotdd be
better matched to the needs of the Member Statbeur markets”, and calls for
a common European framework in the form of a “td&iadmission system”
that is “fully consistent with the Member Statedwers to determine the
numbers of non-EU nationals admitted for emploympaotposes®®® That
common framework, therefore, would be inspired byrrent national
immigration legislations and driven by a promineetective and utilitarian
approach towards human mobility for labour-related purpoSésese domestic
policies are mainly based on the ‘perceived’ nests labour market demands,

101 Article 14.
102 Article 15 of the Directive.

193 1n particular, the Communication stipulates thahis will be followed by an action plan to undergind
supplement the relevant legislative and financi@tiuments and strengthen forms of cooperation with
countries of origin, including cooperation to fatake minors’ return to their countries of oridinlbid.

194 page 25, Section 5.1.2.
105 |hid.
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and prioritise a treatment of non-nationals as egoa units rather than human
rights holders and workers in need of protectiod mtlusion. They therefore
aim at preserving the security and safety of treeSover that of the worker.
The European Pact on Immigration and Asyltfnadopted by the Council in
October 2008 has been criticised for introducingranational legitimacy to
some of these national priorities, visions and |&peaticularly those of France
which held the EU Presidency at the time) and foangng them in European
trends'®” By following the Pacts’ pattern the Communicatiopens itself to
similar criticisms.

This same needs-based approach has also inspegesbitallecEU Blue Card
Directive,'®® which establishes a common fast-track and flexistcedure for
the admission of third-country workers meeting ¢hieeria for being considered
as ‘highly qualified employees’, along with theamfily members. This includes
the possibility of moving to a second Member Stawra-EU mobility). The
system introduced by this Directive, which mustiagsposed into national law
by June 2011, will justify a questionable dispanitytreatment between workers
defined as highly skilled and those considered as mghly skilled. The
compatibility with the principle of non-discriminah provided in Article 21 of
the Charter remains debatable. Only those deemetitgimie and/or highly
skilled will be offered a facilitated administragiypath for admission, residence
and family reunification, and a more secure legatus. The Directive leaves
broad discretion to the Member States to define spetify the conditions and
privileges attached to the EU Blue Card, includwvith regard to the possibility
of moving to a second Member State. This raisestoures about its actual
added valué® The EU Blue Card has therefore institutionalisefdagmented,
sectoral or selective approach, which, instead afeang all categories of
immigrant workers without distinction, advocates cammon normative
framework (and set of European rights) for différeategories of third-country
workers. In the light of this distinction betweenonkers, the European
Commission will soon present two more legislativitiatives covering the
status and conditions of entry and residence «fa®d workers, intra-corporate
transferees and remunerated trainees.

The Communication COM(2009) 262 states that in otdeensure a match
between  ‘supply and demand’, consideration shob&l given to the
establishment of BRuropean Platform for Dialogue. This, in the Commission's
view, would facilitate the management of labour mraigpn and the adjustments

106 council of the EU, European Pact on Immigratiod Asylum, 13440/08, 24 September 2008, Brussels.

97 1n particular, the Pact called for an immigratjpslicy managed according to Member States’ laboarket

needs, which draws upon the selective immigratiolicy of France ('immigation choisie). See alsoCarrera
and E. Guild (2008).

1% Council Directive 2009/50/EC on the conditionsesftry and residence of third-country nationals tfue

purposes of highly qualified employment, OJ L155/18.6.2009.

199 E. Guild (2007),EU Policy on Labour Migration: A First Look at tf@ommission’s Blue Card Initiatiye
CEPS Policy Brief No. 145, Centre for European é3o8tudies, Brussels, November 2007.
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deemed necessary. The Communication stipulatesithabuld bring together
employers, unions and employment agencies of theldée States, recruitment
agencies and other stakehold€r§”A European Platform for Dialogue could
constitute an interesting forum for discussing awdluating current (and future)
labour migration policies at local, regional, natband EU levels. Its success
would very much depend on its capacity to go beydietnber States’ interests
and politics, and to deliver an objective and iretegent input (from a
practitioners’ perspective) to the debate. LRAs ehawt been expressly
mentioned in the Communication, which is also unfoate. The local and
regional dimension should indeed play a fundamentalin this Platform if it is
to succeed, as it is at this multigovernance lévad labour immigration policies
are actually implemented and practised. It is & lkkvel that key players can
determine the ways in which certain features oblalmigration policies should
be adjusted in order to better match social and@uoic realities.

In addition to its internal dimensions, the EU’ddar migration policy is
experiencing dynamic policy processes of exteraiba in the context of a
‘global and comprehensive approach to migration As stated in Section
4.1.2.3. above, the Communication argues that theafd its Member States
should “actively work to step up dialogue and parship with countries,
regions and continents outside the Union that ve®Ilthe countries of origin,
destination and transit at all stagéS”and conclude agreements covering issues
of irregular immigration (return and readmissiors ®well as promoting
cooperation surveillance and border controls),llegannels of human mobility
and development cooperation. The Communication i@#ers to theMobility
Partnerships (MPs). These tools are non-legally binding agregméetween
the EU, a selection of interested EU Member Stated a particular third
country coordinated by the DG JLS of the Europeamfission. So far two
MPs have been officially concluded with Moldova &ddpe Verde. It appears
that negotiations are ongoing with Georgia and §alheand countries like
Mauritius and India have expressed interest. WMiRs include provisions and
specific projects dealing with the promotion of dégmmigration paths (and
sometimes visa facilitation for certain categorssmigrant workers) and the
impact of EU policies over the development of tlwurdries of origin, the
prevailing policy priorities driving their ratioraland scope is still the security
of the EU and the participating Member States, aodso much the liberty,
security and justice of the person on the moveeédd one of the key conditions
for any interested third country ‘to benefit’ fraime MP regime is to show solid
‘commitment’ towards the EU in the management @gular immigration and
border control. This ‘commitment’ basically mean®splementing tougher
policies on border surveillance and control anchisig readmission agreements

10page 25.
11 page 24 of the Communication.
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allowing the return of any undocumented migrant imgventered the EU
through their territory (independently of whethlee fperson is a national or not
of that state), since this is an area which theopesn Commission has faced
major difficulties in promoting so far?

4.2.4. Security Professionals, Exchange of Informian and Terrorism

The Communication alludes to a European ‘interremlugty strategy’ which
would combine - in addition to border controls (Sestion 4.2.1, above) — the
following main components: First, “a more integohgpproach where security
professionals share a common culture” and morectefte police-cooperation;
Second, exchange of information; third, new segugthnologies; and fourth,
“reducing the terrorist threat®?

As regards cooperation between security profesiptiee Commission calls for
an intensification of the exchange of experiencad &good practices’ at
European level, with particular attention paid thieal issues. It also advocates
developing training programmes for police officers and border guards in
European affairs and the setting upEwasmus-style exchange programmes
These initiatives are to be welcomed in the lightttee policy objective to
develop a ‘common culture’ and mutual trust betwdaw-enforcement
authorities in Europe, especially as regards dthitatters and common EU
standards in policing"* Further, the Communication underlines that thenary
goal ofpolice cooperationis “to combat forms of crime that are typicallypss-
border in nature” and that it is here that the Ed display its added value. In
the same vein, the Commission calls for “operaticaféectiveness” when it
comes to determining whether cooperation needak®e place at international,
European, national, regional or local levels, andgests developing “cross-
border cooperation experimenfs®. The role of local and regional
players/practitioners (law-enforcement servicesji@de further consolidated as
regards the delivery of all these proposals, aleitg the political impetus and
financial support from the EU. LRAs, in close comimn with key civil society
organisations, would be the better placed to osgathe training and exchange

112 A Roig and T. Huddleston (2007), “EC ReadmissAgmeements: A Re-evaluation of the Political Impss
European Journal of Migration and Lawpl. 9, No. 3, pp. 363-387. See also M. Schieff903), “Community
Readmission Agreements with Third Countries — Cbjes, Substance and Current State of Negotiatjons”
European Journal of Migration and Lawol. 5, No. 3, pp. 343-357.

113 pages 15 and 22 of the Communication.

114 For a critical reflection about the non-existerfecommon policing standards in Europe, see P. kb
(2008), Uniforms without Uniformity: A Critical Ldoat European Standards in Policing, in E. Guild &n
Geyer (eds),Security versus Justice? Police and Judicial Coapen in the European UnignAshgate:
Hampshire, pp. 243-264.

115 |n particular the European Commission suggests‘Ehgeriments in cross-border regional cooperatiurst
be taken further and networked; a model police emstoms cooperation centre should be developed;hwhi
could prove useful at sporting events or large ipujpitherings (e.g. the 2012 Olympics, Euro 20&R) cross-
border experiments should be set up for assedsingsks of crime”. Refer to page 17 of the Comroation.
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programmes, at a more operational level, in thduaWian of cross-border
actions, as well as in contributing to common statal tools and exchanging
experiences at European level.

The Communication identifies the exchange of lafee®ment information as
a central tool for guaranteeing security in the Bl proposes the development
of a European Information Model that would ensure “a more powerful
strategic analysis capacity and better gatherind) @ocessing of operational
information” while taking into account existing seity systems:® The EU
already has a wide range of large-scale system#aination and (centralised
and decentralised) databases containing digitainmdition on various categories
of individuals, which it uses for various purposdsxamples include the
Schengen Information System (SI$), Eurodac® Customs Information
System (CIS)! etc. We can add to this the upcoming second geoeraf SIS
(SIS 1)**° and the Visa Information System (VIS) — which wibntain
information on persons applying for short-term sism the EU'?* Although all
these systems cover different policy areas underhiading of AFSJ (and
across the EC First and the EU Third Pillars), thegetheless constitute tools
that make exchanges of information between ‘conmpetational authorities’ on
various categories of individuals possible. Theairmfunction is to facilitate
data exchanges for various security-related pugose

One of the main challenges that such a Europeannhation Model would face
are the implications that such intrusive EU systewmuld have for the
fundamental right to protection of personal dataof individuals who are (and

118 |hid.

17 A database used by the authorities of the Schehgamber States to exchange data on certain caésgofi
people and goods, which has primarily been useddetabase of third country nationals to be refesed, into

the EU, and which has developed into the SIS +étude the 2004 Member States. Convention impleimgnt
the Schengen Agreement of 14 June 1985 betwee@dohernments of the States of the Benelux Economic
Union, the Federal Republic of Germany and the éireRepublic on the gradual abolition of checkshairt
common borders, OJ L 239, 22.9.2000, p. 19 as aetchd Council Regulation (EC)No. 871/2004 of 29 iApr
2004 concerning the introduction of some new fuomifor the Schengen Information System, includmthe
fight against terrorism, OJ L 162, 30.4.2004. Se8f6uwer (2008)Digital Borders and Real Rights. Effective
remedies for third-country nationals in the Schendeformation SystemlLeiden/Boston: Martinus Nijhoff
Publishers.

118 A database containing the fingerprints of all asylapplicants and of all persons apprehended while
irregularly crossing an EU external border. CourRdgulation (EC) No. 2725/2000 of 11 December 2000
concerning the establishment of ‘Eurodac’ for thenparison of fingerprints for the effective apptioa of the
Dublin Convention, OJ L 316, 15.12.2000.

119 Convention drawn up on the basis of Article K.ate Treaty on European Union, on the use of inédion
technology for customs purposes, OJ C 316, 27.95,18. 34; Council Act of 12 March 1999 drawing op,
the basis of Article K.3 of the Treaty on Europdanion, the Protocol on the scope of the laundeiing
proceeds in the Convention on the use of informatisezhnology for customs purposes and the inclusfdhe
registration number of the means of transport é@xGlonvention, OJ C 91, 31.3.1999.

120 Report from the Commission on the Developmenthef $econd Generation Schengen Information System
(SIS 1) Progress Report — July 2008 — DecembeB2G®M(2009) 133, 24.3.2009, Brussels.

21 For a study, see F. Geyer (200Bjking Stock: Databases and Systems of Inform&imhange in the Area
of Freedom, Security and JusticHALLENGE Research Paper No. 9, Centre for EusopBolicy Studies,
Brussels, May 2008.
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will be increasingly) subject to these new secuptgctices. These cover not
only TCNs, but also EU citizens (See Section 421.4bove). Another issue of
concern, which has not been addressed by the Csswamj is the question of
‘who’ those‘competent national authorities’ that are going to have access to
information should be, and how to ensure that th@cgples of purpose
limitation (data must be collected for specifiedplecit and legitimate purposes
and not further processed in a way incompatiblen witose purposes) and
proportionality will be fully respected.

Ensuring that access to sensitive data is striictijed to those authorities who
should have access to is indeed a major issuerafecn. The policy domains
covered by the existing matrix of EU databasessarg diverse in terms of their
nature and status within the EU legal landscapewBy of illustration, the SIS
contains data on suspected criminals and bannedsTENrodac provides
information about asylum-seeker applications; Vi®vpmes data on visa
applicants; etc. However, the differences betwé&enntature and scope of each
of these databases do not seem to correspond otigerao the kind of
‘authority’ that should have access to them. Taapprdises fundamental rights
and the rule of law. For instance, while accessftrmation on asylum-seekers
provided in Eurodac must be limited to those autiesr handling asylum
requests, in practice its use for ‘other law-eréoment purposes’ (e.g. police) is
not precluded. Similarly, the information that walbntain VIS will not only be
accessible to immigration-related authorities, lalgo to ‘other competent
authorities’ (which might also include police andr&pol) for the prevention of
what has been labelled as ‘organised crime andriem’. The blurring of
competent authoritieshaving access to data shows how there is a alaofr
intertwining asylum and immigration with securitydacriminality issues, which
raises many human rights concerns.

Therefore, before the EU Information Managemenat8gy is developed any
further, anindependent assessment (and scrutiny®df the EU matrix of
databases is necessary to address their added aatliecost-effectiveness,
fundamental rights compliance (ethical implicatipns and
proportionality/necessity. LRAs could also play eykole in this respect, in
cooperation with relevant national authorities imaige of supervising data
protection, as well as with the European Data Rtimte Supervisor (EDPS§?

In addition, a clear picture should be establishegarding the concept and
designation of the (national, regional and locabmpetent authorities’ that are
to be given access to and use these databasdsparitie personal data is to be
handled and stored. Asylum and immigration-relatédrmation should not be
used by law-enforcement authorities, in order ®vpnt these individuals from
being treated and regarded as potential crimiradseaen ‘terrorists’.

122 hitp:/lwww.edps.europa.eu/EDPSWEB
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Furthermore, individuals must be adequately pretkeigainst the consequences
of data inaccuracies or of lax data exchanges, thegg must beproperly
informed about their rights. A 2008 Eurobarometer sun/8y showed that,
while the majority of EU citizens (64%) are conanabout data protection
issues, only a quarter of them (27%) are awaréefrights they enjoy in the
case of misuse of their personal data, and thaewen one third (29%) know
that sensitive data like information about raciakthnic origins receive special
legal protection. The degree of protection grardgedhe EU level is far from
homogeneous, as the rights of the data subjectndepery much on the
database under consideration, and the gap betvireestéandards achieved in
policy domains is still significant, depending ohether they fall under the First
or the Third Pillar. The rights of the data subjdwtrefore need to be carefully
addressed and individuals properly informed. LRAmild be involved in
information and awareness-raising campaigns thatisfaon the fundamental
rights and administrative guarantees protecting diaga subject, and take
account of security technology developments at &gl
Section 4.3.2 of the Communication is entitled “Radg the terrorist threat”
and one of the priority areas that have been ifiedtis theradicalization of
violence The Communication underlines the fact that:
Cooperation with civil society needs to be streegtd in order to understand all the factors
underlying the phenomenon and to encourage stemtdbiat encourage people to give up
terrorism. At the same time, intercultural and iifgigh dialogue must be developed in order to
promote awareness and understanding between diffeoenmunities. Stepping up the fight
against xenophobia will also help to eradicateaalitiation of this kind®*
“Preventing people from turning into ‘terroristgonstitutes one of the four key
pillars of the EU’s Counter-Terrorism Strategyln 2005, the Commission also
published a Communication addressing violent rdidi@i@gon and recruitment of
terrorists and in 2006, set up an expert groupiotent radicalisation®® Since
then various implementation plans for the EU’s #AwetiPlan on Radicalisation
and Recruitment have been adopted by the CotficiDne of the main

123 The Gallup Organisation (2008)Data Protection in the European Union. Citizensgmptions
Eurobarometer, page 5.

124 page 23 of the Communication.

125 Council of the European Uniofthe European Union counter-terrorism strategy: Rmely protect, pursue,
respond — The European Union’s strategic commitnt@rdombat terrorism globally while respecting huma
rights, and make Europe safer, allowing its citizea live in an area of freedom, security and pestCouncil
doc. 14469/4/05, 30.11.2005, pp. 7-9. Refer to HEuw@er Terrorism Coordinator, Report on the
Implementation of the Strategy and Action Plan wn®at Terrorism, Council of the EU, 9715/1/09, Zelu
2009, Brussels.

126 Commission of the European Communiti€@pmmunication from the Commission to the European
Parliament and the Council concerning Terrorist m&itment: Addressing the factors contributing toleint
radicalization COM(2005) 313 final, 21.9.2005; Commission dewisof 19 April 2006 setting up a group of
experts to provide policy advice to the Commissionfighting violent radicalisation, OJ L 111, 242d@06, pp.
9-11.

127 Refer to Council of the EU, Revised EU Radicaisaand Recruitment Action Plan - Implementatioarf|
9915/09, 20.05.20009.
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dilemmas when dealing with this topic is that oficidon. What do we mean by
‘radicalisation’? The terminology of the ‘radicaison of violence’ tries to
outline the motivations of the players or the dinoes that seem to be leading to
a change in the scale and targets of the violemgoged by small political
organisations?® The use of this terminology prevents us from én¢einto a
discussion about the broader transformations ofabamonflicts and their
specific roots. Instead, the multiplicity of patidil, social and economic factors
playing a role in increased political violence kpesific groups needs to be
taken into consideration before developing and am@nting new policies.

In particular, careful attention needs to be paiddnsidering the ‘lack or failure
of integration’ as a cause of ‘radicalisation’ anohsequent acts of political
violence qualified as ‘terrorism’. This continuumaynendanger human rights
and liberty in general, and put ‘the immigrant’,tbose citizens still considered
by some as such because of their particular etlnigin, into a highly
vulnerable position vis-a-vis the State and ‘theer@ng society’. The
'securitisation’ of the integration of immigrantseds to be condemned. It needs
to be stated clearly that an immigrant is not angcral, a threat or a security
issue, and the multiplicity of factors that contiid to any social conflict,
instability or acts of political violence at natmlnand transnational level
acknowledged. The EU should thus rethink its dissewand overall approach
towards groups of its citizens (and non-citizenBpwirrespective of nationality,
are still treated differently because of their ah@nd religious backgrounds.
LRAs are best placed to promote awareness and staddmg of this
‘difference’ and interculturalism between differesdmmunities, as well as to
conduct the fight against discrimination and xeraipé in Europe.

4.3. STRENGTHENING JUSTICE AND RULE OF LAW

Communication 2009/262 emphasiséis: an area of increasing mobility, the
priority should be to develop and promote a Euraopgalicial area for citizens

by removing the remaining restrictions on the eiserof their rights™?° As we

have argued since the beginning of this study, Gbemunication contains a
remarkable, although rather weak and intangiblgtegy on these sensitive
policy areas, and as regards establishing a continorpean area where ‘rights’
and ‘justice’ are properly protected and consoéidatin contrast to certain
security-related aspects that fall within the scoppolice cooperation, efforts to
advance Europeanisation in the justice dimensiome hbeen substantially

128 p_ Bigo and L. Bonelli (2007)Preventing Violent Radicalization and Terrorist Rétnent in the EU: The
Threat to Europe by Radical Islamic Terrorist Greupaper requested by the Committee on Civil Lilesrti
Justice and Home Affairs of the European Parliag@ntssels.

129 page 10 of the Communication.

38



delayed over the last ten yed#$.Judicial cooperation at EU level is
characterised by diverging operations and divergaraaches on the part of
national legal systems and practices of MembeeStathorities. There is also a
profound mistrust and a lack of confidence in soptimnal cooperation
whenever it has a real impact at the nationaloregior local levels, and more
particularly as regards the rights of individua#dl this is combined with an
intergovernmental approach in which the EU’s compe¢ and role remain very
weak under the EU Third Pillar landscape (Titledflthe Treaty on European
Union)*** Although LRAs’ competences over judicial matteesnain limited,
there are some key aspects where their contribataitd enrich the promotion
of an ‘Area of Justice’ in an enlarged EU.

Firstly, as stated in Section 2 of this study, LRAsIld play a role in improving
the effectiveness of the transposition and practagaplication of EU law.
European norms developed in the context of judic@peration in criminal
matters, where the principle of mutual recognitlvals so far dominated the
developments post-Tamperg, could be particularly relevant in this regard
taking into account the unsatisfactory nature ofremt mechanisms for
monitoring the national transposition of Framewdkcisions, such as the
Framework Decision on the European Arrest Warr&t\),"*® at EU level.
While the current state of European integratiors@nés complicated challenges
in this respect, moving forward with the debateswaluation appears to us to be
most pertinent if one considers the wording of &eti70 of the Treaty on the
Function of the European Union (Title IV on the aAref Freedom, Security and
Justice), which states:
The Council may, on a proposal from the Commissaoigpt measures laying down the
arrangements whereby Member States, in collaboratiith the Commission, conduct
objective and impartial evaluation of the implenatian of the Union policies referred to in
this Title by Member States’ authoritjéa particular in ordeto facilitate full application of

the principle of mutual recognitiomhe European Parliament and national Parliamshmf
be informed of the content and results of the eatadn. (emphasis added)

LRASs could become key players in any new EU evanatex post) system that
Is set up to ensure the effectiveness of the Ell legtruments and identify
obstacles to good administration and quality oftigesin the light of the

130 Similar proposals to the one provided by Commutiteacould be already found in a speech delivergthb
former Commissioner for Justice and Home Affairsit@aio Vitorino in 2000: “Towards a European judici
area”. SPEECH/00/504, 13/12/2000.

181 E. Guild and F. Geyer (eds) (2008ecurity versus Justice? Police and Judicial Coapen in the
European UnionAldershot: Ashgate Publishing.

132 The principle of mutual recognition involves theagi-automatic recognition and execution of judicia
decisions in criminal matters from one Member Statell the others in the EU, along with minimatrfalities
and restricted grounds of refusal.

133 Council Framework Decision on the European amestant and the surrender procedures between Member
States 2002/584/JHA of 13 June 2002. E. Guild (200®nstitutional Challenges to the European Arrest
Warrant Nijmegen: Wolf Legal Publishers.
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structural and horizontal issues characterisingonat judicial system&* Any
potential system of this sort should therefore @lpsnvolve LRAs in a more
structured and institutionalised manner. This sthobé accompanied by a
stronger role and coordination of regional and llgmaactitioners and local
judicial authorities in venues such as the Europkaticial Network® and the
Justice Forum® In such a context, the exchange of informdfibmnd the
nature of these professional networks would neeletdurther developed. To
achieve an efficient networking of judicial traigint might be more efficient to
promote and reinforce the existing networks rathan to set up new ones. In
that sense, dialogue with professional associaton&l be promotetf®

Furthermore, as the Communication points ouhe* principle of mutual
recognition is the cornerstone of European inteigmain the field of justice™®
Indeed, emphasis has been placed on mutual remognistead of full
harmonisation of criminal laws in the EU. Less w@titen has been given to the
iIssues that trust-building measures raise, thebkstanent of a common
understanding of criminal justice systems and taidoguestions related to rule
of law standard$® The EU is supposed to be based on the inseparable
principles of respect for the rule of law, democrag and human rights as
established in Article 6.1 of the TEY. In this sense, it might be understandable
why so much attention has been paid to ‘rule of @mnpliance’ of potential
EU Member States before and right after acceséfodowever, these efforts

134 The Communication states thatHe Union should therefore support Member Statéfstts to improve the
quality of their judicial systems by encouragingteange of good practices and the development afviative
projects on the modernization of justicBage 12 of the Communication.

135 The EJN is made up of judicial contact points &te Member State of the European Union and ingide t
European Commission. It aims to help national jsdged prosecutors to carry out cross-border inyattins
and prosecutions, thus improving judicial coopermti in relation to transnational criminality
(http://ec.europa.eu/justice _home/fsj/criminal/netafsj_criminal network en.htjn

1% The Justice Forum constitutes a platform for djak among specialists (practitioners, represewistif
national justice administrations and academicsjs & permanent mechanism for the European inistitsitto
consult stakeholders, with a view to drawing up dp@an policies and reviewing implementation of the
instruments (see
http://europa.eu/leqgislation_summaries/justice dome security/judicial_cooperation_in_criminal _megtE 45
83_en.htm

137 According to the House of Lords’ report with evide Judicial Cooperation in the EU: the role of djust:

“By having senior prosecutors from each MembereStatailable full-time to facilitate communicatioettveen
prosecutors, to provide a high level of expertisemutual legal assistance procedures, and to doaisd
complex cases, Eurojust meets an undoubted andrgyoveed. Its work and potential were highly valisdall

the practitioners from whom we received evidené#”.Paper 138, 21 July 2004.

138 \W. HeusenA network for European judicial training ERA-Forum2001.
139 page 10 of the Communication.

140y Mitsilegas (2006), “Trust-building Measurestire European Judicial Area in Criminal Mattersukss of
Competence, Legitimacy and Inter-Institutional Bakl’, in T. Balzacq and S. Carrera (edsgcurity versus
Freedom? A Challenge for Europe’s Futpfeshgate: Hampshire, pp. 279-289.

141 Article .6.1 TEU states:The Union is founded on the principles of libedgmocracy, respect for human
rights and fundamental freedoms, and the rule wf farinciples which are common to the Member States

142 Refer for instance to European Commissitmerim Report on the Progress in Bulgaria undee th
Cooperation and Verification Mechanisrf@OM(2009) 69, Brussels, 12.2.2009 and Europeamriission,
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have not been accompanied by similar evaluatiortesys monitoring the
effective protection and guarantee of rule of [famdamental rights and other
‘basic’ liberal democratic principles in the entidmion. There is an unspoken
presumption that the ‘traditional’ EU (15) Membeat&s comply perfectly with
these core principles. However, reality does na lip to this ideal situation. It
seems that, actually, rule of law has been morelament conceived ‘to be
exported’ to new EU members than a real issue dhayall Member Stated?
Few efforts have been made to create a true mtrust system based on a
constant evaluation of these ‘liberal standards’aagrecondition for mutual
recognition and thus also for the rule of law ieside EU at 27.

The need to develop new strategies for the impléatien and promotion of
mutual trust and mutual recognition will remain a key open issue in the
progressive setting up of a European area of pisfitie principle of mutual
recognition of decisions in criminal matters is afethe key elements in the
construction of a European judicial area. Desphe 2000 Commission
Communication on Judicial co-operation in criminadatters** and the
Communication on the mutual recognition of judicdgcisions in criminal
matters and the strengthening of mutual tfsMember States have been less
than enthusiastic about moving European cooperdtiomard. This has been
most visible in connection with the rights of thefehdant in criminal
proceedings.

As the Communication states, the ndedensure the rights of defence in
criminal proceedings at EU level*® and to facilitate people’s access to
Courts remain open-ended prioritié¥. It is a serious concern that the EAW has
been implemented and in operation for several yeanswithout it having been
coupled with proper EU individual rights guarantémssuspected and accused
persons under this supranational regime of coodperatThe European
Commission states in the Communication that pragresvital ‘not only to
uphold individuals’ rights, but also to maintain taal trust between Member
States and public confidence in the E® After the failure of the 2004
proposal for a Council Framework Decision on certprocedural rights in

Interim Report on Progress in Romania under the ggoation and Verification Mechanisn€OM(2009) 70,
Brussels, 12.2.2009.

143 5. Alegre et al.Safeguarding the Rule of Law in an Enlarged EU: Tases of Bulgaria and Romania
CEPS Special Report, Centre for European Policgli&s, Brussels, 24 April 2009.

144 Communication "Mutual recognition of Final Decisin criminal matters". COM(2000) 495 final, not
published in the Official Journal.

145 Communication on the mutual recognition of judidacisions in criminal matters and the strengthgrof
mutual trust between Member States. COM(2005) &8, fBrussels, 19.5.2005.

146 page 17 of the Communication entitled “A Crimidastice System that serves to protect the public”.
147 page 5 of the Communication.
148 | pid.

41



criminal proceedings throughout the EU at the Cdfit the Swedish
Presidency has just developed a Roadmap with atadwstering protection of
suspected and accused persons in criminal proggedotuses primarily on
maintaining the standards enshrined in the ECHRi@nBrotocols>® Judicial
cooperation in criminal matters will be a sourcesabstantial conflict if the
standards of criminal justice across the MemberneStare not generally
improved so that those with the least effectived &amman rights-compliant
practises are brought up to the standards of tthadeare more efficient and less
prone to criticism at the ECtHR. The organisingnpiple of the EU —
supremacy of EU law over national law — may be gdbat risk if there is more
mutual recognition legislation without the improvemh of rights standards.
National police and courts will simply refuse tophpEU law as it will place
them in an impossible position vis-a-vis their aadl constitutional obligations.

Moreover, the Communication remarks th@hé development of the European
judicial area also requires a certain level of aligent of Member States’ laws
and regulations *** Cross-border cooperation is of particular inteiestriminal
matters such as trafficking in human beings, draffitking, money laundering,
etc. LRAs could make a positive contribution to @lithem. Thedevelopment
of a common culture of fundamental rightsis another crucial element in this
process, and LRAs’ involvement (and practical eiqrexes) in developing a
core of minimum common standards in criminal andl anatters could be
useful. Furthermore, LRAs could play a key rolennplementing thdeuropean
e-Justice Strategy by developing information plans to guaranteezeits’
access to justick?

Finally, the Communication points ouffie European judicial area must allow
citizens to assert their rights anywhere in the dnby facilitating their access
to justicé.*® Civil justice cooperation aims at guarantee the good functioning
of cross-border civil proceedings in the Membet&itain order to help improve
the daily life of people and their businesses. toatext of mobility, a European
judicial area in which citizens can exercise thigjhts should be a priority. As

149 proposal for a Council Framework Decision on éerprocedural rights in criminal proceedings thrbagt
the European Union, COM(2004) 328, 28.4.2004, BrisssThis proposal established common minimum
standards and a set of rights including for instarite right to legal advice, right to interpretatiand
translation, etc. Refer to M. Jimeno-Bulnes (2008he Proposal for a Council Framework DecisionQertain
Procedural Rights in Criminal Proceedings throughtbe European Union”, in E. Guild and F. Geyersjed
Security versus Justice? Police and Judicial Coapen in the European UnigrAshgate: Hampshire, pp. 171-
202.

150 Council of the European Union, Roadmap with a viewfostering protection of suspected and accused
persons in criminal proceedings, 11457/09, Brusdelsily 2009.

151 page 12 of the Communication.

152 page 11 of the Communication states tiaidicial authorities should also be provided witkpport tools,
particularly those that use electronic means (ttatisn, aids, creation of a secure communicatioracsp
videoconferencing, etc.

153 page 10 of the Communication.
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noted above, the principles of mutual recognitiod anutual trust constitute a
cornerstone of this process, mainly in matterstirgjato commercial, civil and

family law, along with the need to establish a@ettommon standards’. The
involvement of LRAs in the development of a Eurapgadicial area would

prevent conflicts of jurisdiction and guarantee phi@ciple of subsidiarity.
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5. Conclusions

Communication COM(2009) 262 represents the inputD& JFS of the
European Commission towards the adoption of theekBtmm Programme,
which will provide the priorities for the next fiwgear phase of the EU’'s AFSJ.
While some of the political elements and specifitiqy measures put forward
by the Communication are to be welcomed — espgctalbse relating to a
‘Europe of Rights’, the text contains several wesdges which become apparent
if one takes an LRA perspective. This report hadistl the deficits and features
of the Communication considering in particular thle and interests of the local
and regional dimensions. One conclusion which we daaw from our
assessment is that the territorial (multi-goveredndimension has not been
adequately taken into consideration in the disonsen a new policy agenda
for Europe on FSJ. Apart from very few expressrezfees to specific policy
areas such as immigration and integration poliares police cooperation, LRAS
have not been properly acknowledged. The Commuaicdtas not set out a
clear path to ensure ‘a move’ takes place fromcialf recognition in EU
discourse about LRAS’ role in the AFSJ towardscatite implementation of the
latter both at the normative and financial levétsparticular, a forward-looking
policy strategy could have been drawn up by présgnnhnovative ways to
guarantee LRA role in the effective monitoring @itional transposition of EU
law and in any (ex post) evaluation system(s) logkat the implementation
conditions and good administration and rule of Istnuctures (e.g. criminal
justice, asylum and irregular immigration), alonghmhe need to ensure an
adequate transfer of EU funds on FSJ to local egmbnal authorities.

‘The local and regional dimension deficit’ in Commication COM(2009) 262
is surprising, especially if one takes into consatien the relevance of the
principles of subsidiarity and proportionality imajority of AFSJ policy areas,
and the potential entry into force of the TreatyLafbon (along with a legally
binding Charter of Fundamental Rights). Up untivpdlember States’ national
governments have often used the principle of sidogigl as an excuse to ensure
the debates and discretion over EU policies, lawgsfanding schemes are kept
at the national level. While this does not previamther EU harmonisation, an
effective understanding and implementation of theqgiple of subsidiarity calls
for LRAS’ status to be consolidated and promotethannext phase of the EU’s
AFSJ.

The Communication emphasises that building a @it& Europe’ (Promoting
Citizens’ Rights: A Europe of Rights) is a priorignd that the Stockholm
Programme should focus on ‘the citizen’. A Eurogderights and justice,
however, can not only focus on such a limited grobmdividuals if further EU
policy action is to fully comply with the princigeof non-discrimination, fair
and equal treatment, solidarity, and the Chartdfuwfdamental Rights. A more
integrated Europe on FSJ needs to cover all reggiditividuals (irrespective of
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their nationality and/or immigration administratigeatus of residence),who are
de factomembers of local citizenries in need of protectimelusion, human
rights and security of residence. LRAs are the ll®fegovernment closest to
individuals in Europe as they are responsible fgrlementing and delivery of a
number of AFSJ-related policies.

The role and potential of LRAs could be cruciadeveloping further some of
the major policy priorities which the Communicatibighlights. The local and
regional dimension is also of key importance for tkuccess of the
Communication (its added value) in practice. Idgimtg new European venues,
and developing existing ones, for channelling tkygegiences, ‘knowledge’ and
monitoring role of local and regional authoritieadapractitioners in the
construction of the EU's AFSJ might actually condgd one of the key
conditions for the legitimacy and coherency of &f€SJ in the short and long-
term .
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6. Policy Recommendations

In the light of the above observations and theifigd , we now put forward the
following policy recommendations:

1. The EU should develop new strategies and mongosystems, which
could include an (ex post) evaluation mechanisnpalities related to an AFSJ
focusing on the implementation and effects of alidpean legislative measures
and structural (good administration and rule of)laanditions of national legal,
administrative and judicial systems. This is edaént to guarantee the
effectiveness and added value of EU action ovesetlageas. Such mechanisms
should ensure the evaluation is objective and itrglgrand takes into account
relevant practical experiences and knowledge, dsasealready existing tools
in the context of the Council of Europe. LRAs shibble at the front line in
elaborating, implementing, evaluating and monitprisome AFSJ-related
policies.

The implementation of an effective multilevel gavance scheme for protecting
and promoting fundamental rights could also represekey issue within that
system. The LRAs could play a decisive role in rtammg and implementing
the results as part of the AFSJ, as well as in examthe added value, social
and ethical impacts and practical effectivenessashmon EU policies within
that evaluation mechanism. Proper and formaliseaswtation mechanisms
with practitioners at regional and local levelsgluding for instance judges,
prosecutors, etc., should be further improved iteorto take on board their
views and practical concerns in the follow-up plsasieEU policies.

2. The principle of subsidiarity should be duly rardgeed in the EU’s AFSJ
in a way that does not prevent further Europeaioisgbrocesses over these
policy domains, and in light of a potential entryta force of the Treaty of
Lisbon. In particular, EU legislation must not dooe to be used as a
mechanism to prevent an adequate distribution @fepon the Member States
within the scope of European law, and empowerirgrtihe of LRAs over those
AFSJ-related policies presenting a prevailing l@sad/or regional dimension.

3. Mechanisms to protect fundamental rights of ywedividual residing in
the EU vis-a-vis different administrations — EU tihgions, national
governments and regional and municipal authoriieseed to be interlinked,
strengthened and made to interact coherently. LEAd actively participate in
the protection, promotion and awareness-raisinfgrmdamental rights in the EU
as enshrined in the Charter of Fundamental Rigiis could be developed in
the context of a more structured and improved fiaonk of cooperation with
the Fundamental Rights Agency in Vienna, other Hl¢naies such as the
European Data Protection Supervisor and the Euro@eabudsman, as well as
national networks of data protection authoritied ambudsmen.

4, Substantial differences in rights and freedoetsvben EU nationals and
non-nationals still exist , which are most apparentthe privileged status of
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those holding European citizenship. This rights gapds to become a central
priority for the next phase of the EU’'s AFSJ. Depaéhg a concept of European
citizenship that is mainly characterised by a loaall regional focus, and
granting prevalence to residence and/or domicilec@snecting factors for
having access to EU citizenship should be furthgriaged and considered at
European level. Further steps should be taken @ragiee a set of equal
citizenship rights granting social cohesion in EBigieties.

5. The territorial dimension of the EU immigratigoolicy should be
reinforced, promoting cooperation and dialogue leetwregions inside Europe
as well as between origin and destination. The Cut®@enof the Regions has
usually been neglected in the discussion of andementation of EU migration
and integration policies. In this sense, the CoBukh further emphasise its
involvement in this policy area and promote coopenaand dialogue with other
EU institutions, in order to further develop papation in these and other
related topics. This could be accompanied by théngeup of a European
Platform for LRAs on Migration, Asylum and Integaat, coordinated by the
CONST Commission of the Committee of the Regiortsfarancially supported
by DG JFS of the European Commission. This Platfommich should play a
decisive role in the exchange of experiences arnactipes around the
implementation and development of EU policies, #thdwing together not only
relevant representatives of the CoR, but also fm&d’ EU networks and
platforms of local and regional authorities. Thatfirm would avoid the current
fragmentation and ensure an institutionalised umsgnue for dialogue with EU
institutions on these areas, as well as with relefzd) agencies (e.g. FRA, etc.),
the European Integration Forum and other futurarstitutional initiatives (e.g.
European Asylum Support Office, European Platfoom Dialogue on Labour
Migration, etc.).

6. The policy coherence of the global approach tgration remains very
much at stake. For instance, mobility partnerskpb third countries need to
comply with a commonimmigration policy, foster a rights-based and fair
treatment approach, and should not only driven bgaurity rationale focusing
s on return and readmission of irregular immigraatsl border controls
cooperation. These instruments must not take uls toathe misconceptions of
the 1970s when it was believed that migration ismporary phenomenon that
can be ‘managedselectivelyby the state. The temporary nature of migration
policies (circular migration) might conflict withfferts to guarantee the security
of (permanent) residence and the social inclusiohG@Ns. Also, concrete and
coherent legislative instruments implementing thgration and development
nexus should be developed beyond policy discourses.

7. As regards the integration of TCNs, the ‘excleang information’
between Member States on national integration sliand programmes within
the EU Framework on Integration should not leadattransfer of restrictive
immigration policies from the national r to the Bpean level, limiting access to
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rights and security of residence, and thus leadinghe social exclusion of
TCNs. Further attention should be paid to the pasgion of relevant EU laws,
especially those related to anti-discrimination.eTise of local and regional
observatories against discrimination could be agyw and useful tool in this
area.

A sustainable and structured involvement and peshie of local and regional
bodies and the Committee of the Regions needs tgubeanteed in the EU
Framework on Integration. LRAs could play a deasimole in channelling
knowledge and experience to the national and E&ldeand in the evaluation of
the adequacy and added value of EU integratiortigsli The local and regional
dimension of integration needs to become a formdlend sustainable process
for networking and partnership of local and reglanahorities. Further, an EU
network of local and regional contact points oregmation could be set up for
these purposes as part of any future joint cootidinanechanism.

8. The creation of a Common European Asylum Systamto be identified
as a political objective in itself. In any caseylas policy must not be an
instrument of immigration-management policy. Thetabbshment of
mechanisms and instruments related to the recephdnbasic care of asylum-
seekers and refugees needs to be linked to theofdl®As in the EU asylum
policy. Local and regional governments should tfieeebe granted the financial
allocation needed to guarantee equal servicest@mdiards in all EU Member
States. Sharing information, solidarity and burdbaring between Member
States should be guaranteed.

9. The new ways in which border controls are cdraet inside and outside
Europe raises various questions about fundameagtakrand the rule of law. In
particular, FRONTEX’s activities must be more caeiensively subject to the
principles of transparency and accountability. Befothe integrated border
management strategy is taken forward, an in-dejpithependent) assessment
should be carried out on the ways in which EU boodatrols are carried out in
the EU, as well as in the territory of third couedrunder the coordination of
FRONTEX, taking into account the local and regiogiahensions/experiences.
LRAs are well placed to carry out an in-depth assemt not only of the
‘efficiency’ of large-scale IT systems in the EUdathe EU Information
Management Strategy, but also of their legal ingtians and practical (ethical)
dilemmas in light of the fundamental rights of datatection, privacy, non-
discrimination and good administration. The quesiamf adequacy, added
value, cost-effectiveness and proportionality e flow of information equally
need to be addressed from the perspective of ta émd regional dimensions.
In addition, a clear picture should be establishedregards the concept and
designation of (national, regional and local) ‘catgmt authorities’ having
access and using all these information systemsthangrotection granted to the
data subjects.
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10. The implications, and fundamental rights coanpde, of return processes
of undocumented migrants are often taken for goar@areful attention needs
to be paid to the transposition of the Returns &ive by the EU Member States
to ensure that their domestic practices comply with set of guarantees
foreseen in the Directive and basic human righiscgrles developed in the
context of the Council of Europe and the jurispnae of the ECtHR. The
monitoring of the national transposition of thig&utive could be used as a first
testing ground for empowering the LRAs towards aeameffective evaluation
system on implementation and fundamental rightapgdiance in the scope of
the EU’'s AFSJ. Also, the knowledge, practical elgrares and lessons learned
from EU networks and local platforms regarding deds on human rights of
undocumented migrants should constitute a ceniedepof information for
further EU policy-making in this area.

11. The European Commission’s initiative to devetmpning programmes
for police officers and border guards on Europd#aira and ethical issues, and
to set up Erasmus-style exchange programmes, cafféd very interesting
opportunities for the promotion of better standarsoperation, and ‘mutual
trust’ among police and law-enforcement authoriieEU level. LRAs are very
well placed to contribute to the organisation oé ttraining and exchange
programmes, to the evaluation of cross-bordeorEtneeded at the more
operation level, as well as to common statistioablgs and exchanging
practices/experiences to at European level. Silpjlan the context of the
principle of mutual recognition of decisions in romal matters between
Member States, sharing information and promotingharge programmes could
be useful tools to promote mutual understanding @ndidence in a European
Justice Area.
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8. Abbreviations

AFSJ
CEAS
COM
COR
DG JES

EAW
EC

ECHR

ECJ
ECtHR
EDPS
EU
FRA

FRONTEX

IBM
JHA

LRAs
OMC

TCNs

TEC
Community

TEU
TFEU

Area of Freedom, Security and Justice
Common European Asylum System
European Commission

Committee of the Regions

Directorate General Justice, Freedom and
Security

European Arrest Warrant
European Community

European Convention on Human Rights
and Fundamental Freedoms

European Court of Justice

European Court of Human Rights
European Data Protection Supervisor
European Union

European Union Fundamental Rights
Agency

European Agency for the Management of
Operational Cooperation at the External
Borders of the Member States of the
European Union

Integrated Border Management
Justice and Home Affairs

Local and Regional Authorities
Open Method of Coordination

Third Country Nationals
Treaty establishing the European

Treaty on European Union

Treaty on the Functioning of the
European Union
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9. APPENDIX: Practices by LRAs on Freedom, Securityand
Justice

This appendix presents a selection of ‘practices experiences’ by LRAS in

relation to some AFSJ-policies where the local amgional dimensions are
relevant. The information has been gathered frolevaat publicly available

sources including EU institutions, LRAs and civiicgeety organizations. The
practices presented should not be considered asl“@o ‘best practices’. In our
view this would be too subjective an exercise,ovtdepends on the ideological
viewpoint on ‘the standards’ against which theitun@ and ranking should be
measured . Instead, our goal is to provide an eaeref a number of practices
which seem interesting, in order to substantiate rivle that LRAs have in

policy fields under the AFSJ.

1. Citizenship and Participation in the Democratic Life of the
Union

European Local Democracy Week

The “European Local Democracy Week” (ELDW) is am@al European event
with simultaneous national and local events orgahiby participating local

authorities in all Council of Europe Member StatBise purpose is to foster the
knowledge of local democracy and promote the idedemocratic participation

at a local level”.

Source:http://www.coe.int/t/congress/demoweek/default EN.a

Dublin Migrant Voters Campaign (Dublin, Ireland)

This initiative aims to raise awareness among theigrant populations in
Dublin of the importance of voting. The campaigoypdes information of their
legal right to vote and the practical steps on hovactually cast a ballot on

Election Day™*

Source:http://www.dublin.ie/arts-culture/migrant-votersagpaign.htm

The Generation Project (Amadora, Portugal)

The goal of this project was to change the optiawailable for a generation
living in this community, to tackle and to preveht major factor of social
exclusion that affects youngsters and instead, igeovthem with real
opportunities. One of its main goals is “Empowee tiext Generationby
harnessing the ingenuity of individuals to impredeicational opportunities’”

154 Taken from Cities of Migratiorhftp:/citiesofmigration.c/
1%5 Taken from Cities of Migratiorhftp:/citiesofmigration.c/

54



Source:http://thegenerationproject.org/

Local Government Ombudsmen for England (UK)

The Local Government Ombudsman looks at complaabisut councils and
some other authorities, including education admissiappeal panels. The Local
Government Act 1974 established the Local Govertrenbudsmen (LGOSs)
for England and the three Ombudsmen each dealowitiplaints from different
areas of the country, and allocate the areas batitesm so that each handles
roughly the same number of complaints each year.

Source:http://www.lgo.orqg.uk/

Bristol Council e-Petitioner system (Bristol, UK)

e-Petitioner allows Bristol citizens to place thpetition live on the Internet,
rather than just on paper. This way, the petitiod supporting information can
be made available to a potentially much wider authe giving the petitioners
the opportunity to gather more names to supportpégtion. As has been
mentioned before, new technologies could assistl led regional authorities to
promote new methods and to reinforce old ones degarcitizenship and
democratic participation.

Source:http://epetitions.bristol.gov.uk/

European Youth Forum

The European Youth Forum (YFJ) is an independeainatratic, youth-led
platform, representing 99 National Youth Councilsd anternational Youth
Organisations from across Europe. The YFJ worlentpower young people to
participate actively in society to improve their mwves, by representing and
advocating their needs and interests and thodeeof drganisations towards the
European Institutions, the Council of Europe arel Wmited Nations. Local and
regional authorities should promote and help thieése of associations, as
useful mechanisms to enrich youth citizens’ pgstition.

Source:http://www.youthforum.org

2. Promoting inclusion and diversity. Granting Rights and
Freedoms to Non-European Citizens.
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Network of Cities of Asylum: The International Cities of Refuge Network is an
association of cities around the world dedicatedh® value of Freedom of
Expression. Writers have consistently been targétpolitically motivated
threats and persecution, and the network believes inecessary for the
international community to formulate and implemantappropriate response.

Source http://www.icorn.org/cities.php

Network of Local Authority Observatory on Active Inclusion: The Network
of Local Authority Observatories on Active InclusigNLAO) will investigate
the role of quality social services within the wetinclusion strategy. Particular
emphasis will be put on quality assessment toolsgvernance arrangements
for the implementation of services and also foritttegration of the service into
city-wide social inclusion strategies. Based onalomput, the network will
provide evidence for further EU policy developmeBY involving a broad
range of stakeholders from the local, national &ugopean level the project
will also contribute to better governance and tordmation between all levels
of government within the social Open Method of Goation (OMC). The
NLAO will deliver decentralised research in five rBpean cities, namely
Bologna, Prague, Rotterdam, Southampton and Sttoklomordinated by the
Eurocities Brussels offic&>°

Source http://www.eurocities-nlao.eu/

EuroPei

A transnational partnership between European cfties Bradford, Bremen,

Copenhagen and Malmo. The partnership is part diAQprogramme run by

the European Social Fund. The aim of the partnerghito work in mutual

collaboration to understand various concepts ofakiyuand Diversity. By

sharing the results of innovative actions carriatlly the DPs at national level,
transnational co-operation will provide real vaagded for policy development
at the national and European levels.

Source:http://www.b-equal.com/transnationality.html

SVILMA - Development of the Adriatic Labour Market
This 2004-2006 project dealt with fundamental isstor the development, co-
operation and integration in cross-border Adriaficeas, in relation to

1% Taken from Eurocities (www.eurocities.eu)
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employment, the development of an integrated labmarket and the
management of migration flows between these teiego The project was lead
by Veneto Lavoro, with the participation of regibreand national authorities
from Italy, Albania, Serbia and Bosnia and Herzegayv

Source:www.svilma.net

Integration Barometer (Copenhagen, Denmark)

The Integration Barometer is a web-based tool dpesl by the City of
Copenhagen to strengthen the coordination and plgrof all activities in the
field of integration that the municipality engages Integration Barometer
includes the definition of goals, indicators, dasaurces and reporting
mechanisms for each integration activity. The mgoal of the Integration
Barometer is to act as a data warehouse and negorteb-tool for the
monitoring system and to make this information k@e to all™’

Source:http://www.kk.dk/integrationsbarometer

Promenio (Turku, Finland)

The project aims to develop new ways of commurocatand cooperation
between the migrant organisations and the authlsyiin particular with the
Employment Office of the Labour Ministry. The projdocuses on the creation

of new models of integration into Finnish societyglavorking life!*®

Source:http://www.turuntyovoimatoimisto.fi

Femmes, immigration et articulation des temps (Frace)

Implemented by the Research and Action Group foraRDevelopment, this
project is supported by the Rouen Chamber of ComenéFrance) and the
Movement Against Racism. The project targets femalmigrants in this area
of Northern France in order to achieve a better patrhility between their
different duties and help them to divide their tirbetween their homes,
vocational trainings, jobs, personal and familg$y

Source:http://www.olimpe.travail.qouv.fr/equal/FMPro?-dbwaiaire.fp5&-
format=index ann id equal.htm&-lay=web&-Token.0=20BINR 35218&-
view

57 Taken from the European Web Site on Integratiutp{/ec.europa.eu/ewsi
18 Taken from the European Web Site on Integratiutp{/ec.europa.eu/ewsi
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Marketing Multiculturalism (Werdohl, Germany)

The City Werdohl saw the public relations and mangecampaign as a means
to reach out and directly involve the Turkish conmityiin city life and stop the
increasing geographic and class segregafion.

Source http://www.werdohl.de/

Do your thing (Tilburg, the Netherlands)

The purpose of the project is to promote integrati@tween different ethnic
groups in Tilburg. ROC Midden-Brabant organiseggutar, monthly event for
young, old, immigrant and native people. Once a tmoyouth present
themselves on the catwalk of the Hall of Fame, hfactory in Tilburg. On
Saturday evening, before nightlife begins, a lfkesshow is organised where
young people can show their talents to the pulbley themselves choose how
to put themselves in the spotlights: by talkingydag, sporting or rapping. “Do
your thing” should provide a positive image amoriffedent ethnic groups.
Through this, mutual understanding grows and safetthe streets increas.

Source http://www.roctilburg.nl/main.php

Saudar (Portugal)

This project aims to tackle inequalities in acc@ss provision of health services
to immigrant populations, especially women. Stakdéis, institutions and
migrants in the region of Coimbra are involvedhe project.

Source:http://www.qgraal.org.pt/projectos/projectos home ht

Sona bé! (Lleida, Spain)

This project aims to bring together groups of yoyegple of different origins
and carry out distinct music workshops with the airstrengthening their social
integration.

Source:http://www.paeria.es/joventut/

Sheffield Positive Action Training Consortium (Shefield, UK)

159 Taken from Cities of Migratiorhftp:/citiesofmigration.c/
180 Taken from the European Web Site on Integratiutp(/ec.europa.eu/ewsi
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Exploring the potential of local communities to eese the situation of racism
and social exclusion in the local labour marketpbgviding dedicated support
services for ethnic minority business starters tanidelp existing enterprises are
the main aims of this project.

Source The Danish Ministry of Refugee, Immigration amdegration Affairs:
http://www.nyidanmark.dk/bibliotek/publikationerfrporter/uk/cultural _diversit
y/kap03 _1.htm

The Cardiff ESOL Police Project (Wales, UK)

Police ESOL is a course that teaches English lgilds relationships between
law enforcement officers and the new migrant comitgurit also focuses on
providing students with practical knowledge ab@wt Bnd policing in the UK.

Source http://www.idea.gov.uk/idk/core/page.do?pageld=SEED

3.  Irregular Immigration and Undocumented Migrants

The information provided in this Section has beeovied by PICUM
(Platform for International Cooperation on Undocuteel Migrants). The
authors are grateful to Michele Levoy (DirectorRaCUM) for her input to the
appendix of this report. In particular, the praetidoelow are part of Excerpts
from PICUM Newsletter about local authority initisds on undocumented
migrants and the following two sources: PICUM (2008ndocumented
Children in Europe: Invisible Victims of ImmigratidrestrictionsBrussels, and
PICUM (2007),Access to Health care for Undocumented Migrantgunope
Brussels. Refer tavww.picum.org

C.P.A.S Bruxelles (Brussels, Belgium)

The C.P.A.S. (Centre Public d’Action Sociale) Brlsss the local authority for
public welfare in Belgium. It aims to provide maatr social, psychological and
medical support to those in need. Frequently coméwd with undocumented
migrants, it cooperates intensely with non-govemtale organizations to
implement a system of urgent medical care.

Source http://www.cpasbru.irisnet.be/

Kinderen Zonder Papieren (Belgium)
A solidarity fund has been established in the t@inst. Niklaas in Belgium to
support schools in running special projects in suppf undocumented pupils.
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Jozef Hertsens of the NGO Kinderen Zonder Papisaghthat “All the schools

that have undocumented children put money into reeigeé fund so they can
support one another. The money comes directly ftben schools, so even
private schools have the possibility of participgtin the fund. The funds are
solidarity money, and the schools organize thenese(v..) The main point is

that a person without documents does not exidtenetyes of the Belgian state.
Undocumented children can go to school, but they n@ have the money to
attend the school (books, school materials, putrhasportation etc.). These
people come to organisations like ours to get tbaey to go to school.”

Source http://www.kzp.be/

Hostel for undocumented minors (Amyglaleza, Greece)

The inauguration of a new hostel for undocumentatbra took place on June
2008 in Amyglaleza, Greece. The hostel has the atigpato offer
accommodation to 54 people. In the camp, therdaaiéties such as a sports
field, library, health centre etc. The average stayges from seventeen to
twenty days. After this period the undocumentedarsrare either deported or
sent to other hostels run by NGOs. Emphasis shmeildut on the fact that it is
the first time that the Ministry of Internal affairand NGOs have worked
together on the issue of undocumented migrantsetate facilities under shared
responsibility.

Source:http://news.kathimerini.gr/4dcqi/ w articles ell 17/04/2008 266853

SEF Mobile Service (Portugal)

The Service of Foreigners and Frontiers (ServicEsigangeiros e Fronteiras,
SEF) and the Directory General of Prison Servi&s\(icos Prisionais, DGSP)
signed a protocol to deepen and improve the commmesctbetween the two
entities on 23 April. The protocol is part of thiaf for Immigrant Integration,
which aims to increase awareness among detaineiyf@rs, who represent
20% of the prison population, about the legal rubggarding the regularization
of their paperwork. In an initial phase, the “SEFolMe Servie” will be
displaced to prison facilities of Alcoentre, Camwega, Lisbon and Pinheiro da
Cruz, in order to speed up regularization processPsrtugal.

Sourceshttp://ultimahora.publico.clix.pt/noticia.aspx?id3¥16096&idCanal=62
or http://www.dgsp.mj.pt/

Barcelona-Tanger (Barcelona, Spain)

The Catalan government promoted the “Barcelona-@dngroject, funded by
the European Commission Aeneas Programme from@@é @all for proposals.
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It was a project based on cooperation and co-dpwadat between regional and
local authorities that lasted 3 years. The profectised on the re-insertion of
Moroccan non-accompanied minors established in édama in their city of
origin.

Source http://www.gencat.net/benestar/organismes/immigvacdex.htm

Newham Primary Care Trust (Newham, UK)

Newham Primary Care Trust is a national healthisererganisation that serves
the community of the London Borough of Newham. tipdoys around 1,050
staff based across 23 sites, and encompasses 6&rabdiractitioners, 69
pharmacists, 55 opticians and 80 dentists in thieumgh. The Annual Budget is
£439,556,000. Newham’s population is 247,700. Thwerall objective of the
Newham Primary Care Trust is to improve the heaitthe local population and
address health inequalities also concerning difieze between ethnic groups.

Source http://www.newhampct.nhs.uk

4.  Security Professionals and Terrorism

This Section provides information contained in Biscussion Paper drawn up
by the EU Counter-terrorism Coordinator on the EWsunter-Terrorism
Strategy published in May 2009.

Belgium:

Belgium has joined Sweden in its groundbreakingkwon the capacities of
local police to recognise and prevent radicalisatibhis project will focus on
the key role of community policing. Its objective twofold: first, to create a
practical tool to support first line officers in tdeting early on the signs of
radicalisation and, second, to provide a concretd aperational working
method to these police officers involving otherdbpartners.

Denmark:

Regarding prevention of radicalisation, particladmong young people,
Denmark has undertaken a project on de-radicalisaind disengagement based
on the inspiration of their national Action Planpevent and counter extremist
views and radicalization among young people. Ttmgept is being carried out
by the Ministry of Integration in partnership withe security service and
municipalities. Its aim is to develop practical l®euch as coaching techniques
and mentorship as well as enhancing the contactirdecaction between law
enforcement and municipal authorities.
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The Netherlands:

On the role of local authorities in preventing cadisation, the Netherlands is
leading an initiative to look closer at how praatibest practices at a local level
can be shared among EU Member States. The praogsctaken its inspiration
from the findings of a recently published projeat recognising radicalisation.
The aim is to develop concrete methods of assistorg line professionals and
community activists in their work of understandingnd preventing
radicalisation.

Source EU Counter-Terrorism Coordinator, EU Counter-deem Strategy —
Discussion Paper, Council of the EU, 9717/09, 14 309, Brussels.
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